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FOREIGN EXCHANGE RESTRICTIONS AND PUBLIC
POLICY IN THE CONFLICT OF LAWS*
Evsey S. Rashbat

T

HE general movement towards national economic planning and
away from the freedom of the liberal age has brought about unprecedented state interference with international trade. These interferences have vastly increased during the past twenty-five years and
have grown at a rapid pace during the last decade.1
Direct control of international payments has found expression in
important statutes of various countries. These statutes are usually
grouped under the title of foreign exchange regulations or some similar
title ( exchange control, contr8le des changes, Devisenrecht, la intervenci6n en los cambios, etc.). They first appeared and spread in Europe, where restrictions originally caused by the emergency and labelled
as temporary developed into full-fl.edged systems of control. Governmental control of foreign exchange became necessary also in the Western Hemisphere and its importance is today increasing in the field of
inter-American business.2
>!<The author wishes to express deep gratitude to Professor Huger W. Jervey,
Director of the Institute of International Affairs, Columbia University, for his invaluable help.
tDegree in Mathematics, University of Kiev, Russia; Doctor rerum politicarum,
Berlin, Germany; Juristische Staatspruefung, Berlin, Germany; Licence en Droit,
Paris, France. At present Research Assistant, Institute of International Affairs, Columbia University.-Ed.
1 DIETRICH, WoRLD TRADE (1939); HEUSER, THE CoNTROL OF INTERNATIONAL TRADE (1939); TASCA, WORLD TRADING SYSTEMS (1939); SOUTHARD, FOREIGN ExcHANGE PRACTICE AND PoLICY ( 1940).
2 LEAGUE OF NATIONS, REPORT ON ExcHANGE CoNTROL (Off. No. C. 232.M.
131.1938. IIA); GENEVA RESEARCH CENTER, PROVISIONAL RECORD OF THE CONFERENCE oN ExcHANGE CoNTROL, May 12-13, 1939; ELLIS, ExcHANGE CoNTROL
IN CENTRAL EUROPE ( l 941) ; Bratter, "Foreign Exchange Control in Latin America," 14 FOREIGN PoLicY REPORTS 274 (1939); DEVISENRECHT DER WELT, edited
by Reichsstelle fuer Aussenhandel (1939); TROEGER, IMPORT UND EXPORT NAcH
DEUTSCHEM UND AusLAENDISCHEM DEVISENRECHT, 4th ed. (1939); AGHION, LE
CONTROLE DES CHANGES (1939); LEMKIN, LA REGLEMENTATION DES PAIEMENTS
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I
INTERNATIONAL IMPLICATIONS OF FOREIGN
EXCHANGE REGULATIONS

Jurists everywhere have been confronted with factual and legal
questions arising from the foreign exchange regulations of countries
other than their own. It is natural since these measures always affect
legal relations having contacts in more than one country. A few instances
may show the international implications of these recent regulations.
During the first world war, a Russian act of June 25, I9I7, provided that foreign exchange transactions should be effected only upon
securing a license from the Credit Office of the Russian Ministry of
Finance and through one of the banks especially authorized to effect
such transactions. A merchant of Odessa ordered the Russo-Asiatic
Bank, an authorized bank, to open a credit for him of some $120,000 in
the National City Bank of New York. He paid the equivalent in rubles,
but the credit in New York was not effected. In an action which he
brought against the Russo-Asiatic Bank in Paris some years later, the
bank contested the validity of the contract on the ground that the required license had not been procured. It therefore claimed that it could
at most be held liable to restore what it had received, i.e. the rubles.
These had meanwhile, because of the Russian inflation, become valueless. How should, the Paris court have decided? 3
INTERNATIONAUX (1939); INTERNATIONAL INSTITUTE OF INTELLECTUAL COOPERATION, mimeographed reports of Piatier, Paish, Yovanovitch, Madgearu, Virgile and
others.
8 Bronstein v. Banque Russo-Asiatique, (Cour d'App. Paris, June 36, 1933) 60
JOURNAL DU DROIT INTERNATIONAL (hereafter cited as "Clunet") 963 (1933) (decisions against the bank). In an unreported case in the Tribunal de Commerce of
Paris in 1936 a Dutch bank brought an action against a German bank for breach of
an agreement whereby Dutch securities on deposit in Paris were to be turned over
to the Dutch bank in exchange for German securities. The quotations of the securities changed. The German bank refused performance on the ground that the transaction required a license under German law and that the German authorities had
refused to grant a license. The action was terminated by a settlement which was
favorable to the Dutch bank. In Bickel & Cie. v. Schurch, (Swiss Fed. Ct., Feb. 19,
1936) RECUEIL OFFICIEL (hereafter cited as "R.O.") 62.II.108, two German nationals domiciled in Germany, who had effected a sale of real estate in Switzerland
from one Swiss firm to another, assigned their claim for commissions to the plaintiff,
who brought suit in Switzerland. The defendant contended that the brokerage contract and the assignment should be judged according to German law, under which
the assignment, having been made without license, was void. Koutaissoff in 3 I REVUE
CRITIQUE DE DROIT INTERNATIONAL (hereafter cited as "Rev. Critique") 633 (1936);
SCHNITZER, HANDBUCH DES INTERNATIONALEN PRIVATRECHTS 315 (1937); JOURNAL
DES TRIBUNAUX 1936.I.426; I I ZEITSCHRIFT FUER AusLAENDISCHES UND INTERNATIONALES PRIVATRECHT (Heymann) 662 (1937).
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Jansen, van der Oever & Cie., a wholesale trading firm in Rotterdam, sold some goods in November 1935 to Maiani, a customer in
Italy, for about $45,000, payable in Holland. The customer, when
pressed for payment, asserted that the transfer of money to meet engagements abroad had been prohibited in Italy after the "sanctions"
had been imposed in connection with the Abyssinian war and that he
would now be permitted only to offer so-called internal lire within
Italy. The creditor discovered a deposit of the debtor with the American Express Company in Zurich and he there moved to attach it. The
Swiss courts had to determine whether and to what extent the Italian
transfer restrictions would be relevant in this litigation between the
two foreigners in Zurich.4
Many German industrial concerns during the 192o's :floated dollar
loans in the United States as well as elsewhere. The debentures evidencing these loans often provided that the principal should become
due if the debtor company made default in payment of interest or
amortization items. They frequently contained a gold clause for the
purpose of preventing the borrower from discharging the debt in depreciated currency. A German statute of June 9, 1933, forbade German debtors to transfer recurring items to foreign countries where they .
were payable but required that these be paid to a German agency, the
Konversionskasse fuer Deutsche Auslandsschulden. A German statute
of June 26, 1936, provided that, notwithstanding a gold clause in the
contract, moneys due to foreigners should be paid to the Konversionskasse in marks after taking into account any intervening devaluation of the foreign currency. Could bondholders-even though the
proper law of the contract were_ German law-enforce payment of interest or principal by legal proceedings outside of Germany, and, if so,
in what amount? 5
~ Jansen, van den Oever & Cie. v. Maiani, (Trib. Civ. Zurich, Apr. 23, 1937)
1938 BLAETTER FuER ZuERCHERISCHE RECHTSPRECHUNG (hereafter cited as"Blaetter") 225, 4 NouVELLE REVUE DE DROIT INTERNATIONAL PRIVE (hereafter citc;d
"Nouv. Rev.") 627 (1937). Cf. infra, note 53. What would be the situation if
an American firm, because of the freezing and blacklisting orders of this country,
failed to carry out a contract calling for the delivery of goods or the payment of
money in the Argentine? Could the firm, in an action brought in the Argentine,
be held liable for its nonperformance? See Egan, "Latin Branches Hit by Blacklist,"
N. Y. Times, Aug. 17, 1941, § 3, p. 1:4.
5
Central Hanover Bank & Trust Co. v. Siemens & Halske A. G., (D. C. N.Y.
1936) 15 F. Supp. 927, affd. (C. C. A. 2d, 1936) 84 F. (2d) 993, cert. denied
299 U.S. 585, 57 S. Ct. lIO (1936); Perry v. Norddeutscher Lloyd, 150 Misc.
73, 268 N. Y. S. 525 (Mun. Ct. 1934); Glynn v. United Steel Works Corp., 160
Misc. 405, 289 N. Y. S. 1037 (1935); Goodman v. Deutsch-Atlantische Telegraphen
Gesellschaft, 166 Misc. 509, 2 N.Y.S. (2d) 80 (1938); Pan American Securities
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Certain residents of the United States, who formerly lived or did
business abroad, ~till have deposits of money or securities with French,
Czechoslovakian, Greek or other foreign banks. The transfer of money
and securities out of these countries has been subjected to regulations
for a long time. Where occupation by Germany has occurred such
transfer is practically out of the question. But may creditors, under
certain circumstances, attach property of the debtor banks in this country? 6
In the De Beeche case, a Chilean leased a large piece of real estate
in Santiago de Chile in I 9 I 3 to a South American concern which had
been incorporated in England. The rent was to be paid in Santiago, in
"first class London bills," payable ninety days after sight. After the
enactment of certain Chilean regulations promulgated on July 30,
r93r, and April 20, r932, the lessee contended that it could no longer
pay in this way. It calculated the rent as it fell due in the manner prescribed by the Chilean regulations and deposited with a Chilean court
the amount in pesos thus ascertained. The lessor insisted on the provisions of the contract and sought to enforce payment in pounds in the
English courts. -This developed into a famous suit which finally went
up to the House of Lords. Should the judges in London have given
judgment for the plaintiff or for the defendant? 1
Corp. v. Fried. Krupp A. G., 169 Misc. 445, 6 N. Y. S. (2d) 993 (1938), affd.
256 App. Div. 955, IO N.Y.S. (2d) 205 (1939), 36 REVUE DE ScIENCE ET DE LEGISLATION FINANCIERES 431 (1938); Journalig A.G., v. A. E. G. and Siemens & Halske
A. G., (Swiss Fed. Ct., Feb. 1, 1938) R. 0. 64.II.88; Societe Osram v. Appeldoorn,
(Gerechtshof Amsterdam, June 30, 1938) 5 Nouv. REv. 881 (1938); Guebhard v.
Siemens & Halske, (Trib. Civ. Seine, July 28, 1938) SIREY 1938.II.25, 5 Nouv. REv.
367 (1938); Vereeniging voor den Effectenhandel v. Koninklijke Nederlandsche
(Royal Dutch), (Hooge Raad, Mar. 13, 1936) 34 BULLETIN DE L'INSTITUT JuRIDIQUE INTERNATIONAL (hereafter cited as "Bull. Inst. Jur.") 304 (1936), 31 REV.
CRITIQUE 733 (1936), 1936 NEDERLANDSCHE JuRISPRUDENTIE 497; Vereeniging
voor den Effectenhandel v. De Bataafsche Petroleum Maatschappij, (Hooge Raad,
Mar. 13, 1936) 34 BuLL. INST. JuR. 315 (1936), 1936 NEDERLANDSCHE JuRIS-PRUDENTIE 506; "Skandia" Case, (Svea Hovraett of Stockholm, April 16, 1935),
34 REVUE DE SCIENCE ET DE LEGISLATION FINANCIERES 62 (1936); Attalah v.
Credit Foncier Egyptien, (Cour d'App. Paris, April 3, 1936) D. P. 1936.II.78.
6
Cf. Werfel v. Zivnostenska Banka, 260 App. Div. 747, 23 N.Y.S. (2d) 1001
(1940); Petrogradsky M. K. Bank v. National City Bank, 253 N.Y. 23, 170 N. E.
479 (1930); Sahl v. Laenderbank Wien A. G., 30 N.Y.S. (2d) 608 (Sup. Ct. 1941),
modified 33 N.Y.S. (2d) 764 (Sup. Ct. 1942); Society Milion Athena v. National
Bank of Greece, 166 Misc. 190, 2 N.Y.S. (2d) 155 (1937).
1 De Beeche v. South American Stores, [1935] A. C. 148. See also the related
case, St. Pierre v. South American Stores, [1937] All Eng. 349. But cf. (Landgericht
Berlin, Feb. 19, 1932) 61 JuRISTISCHE WocHENSCHRIFT (hereafter cited as "Jur.
Woch.") 2306 (1932), where an action was brought by a German ag~inst a Hungarian
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Let us look at a different situation:
In 1858, sterling became the only legal tender in Gibralta,r. The
peseta was then and still is the unit of Spanish currency. Up to March
1936, peseta notes were commonly given and accepted, both in Spain
and in Gibraltar, as the equiv~ent in value of the coin~ge they represented. On March 16, 1936, by a Spanish decree, travellers leaving
Spain were prohibited from taking with them any notes of the Bank of
Spain unless they had secured an authorization of the custom authorities called a "guia." It was also forbidden to bring such notes back into
Spain without guias corresponding in amount to the pesetas proposed to
be brought in. Since only the notes for which guias were supplied could
be legally imported into Spain, such notes had a higher value in Gibraltar than notes not covered by guias. An investment company in Gibraltar, before 1.936, borrowed 500,000 pesetas then standing to the credit
of the lender at Barclay's Bank there. The loan was made by a check
drawn on the bank and was payable in May, 1936. On the due day the
investment company offered payment by means of a check for 500,000
pesetas drawn on the Credit Fancier in Gibraltar. Since the Credit
Fancier would not have supplied guias with the notes, the offer was
refused. The investment company then tendered without guias a package of actual notes totaling 500,000 pesetas. This offer, too, was refused and suit was brought in Gibraltar. What should have been the
judgment? 8
firm on a bill of exchange, payable in dollars at a bank in Budapest, which a member
of the firm, while in Germany, had drawn on the firm and had, at the same time,
accepted on its behalf. When the bill was presented, payment was offered in Hungarian
pengoe, a Hungarian law having been enacted in the meantime which forbade payment in dollars. The plaintiff claimed the dollars in which the bill was payable or
their value in reichsmarks. The German court, unlike the English court in the De
Beeche case, held that the plaintiff was entitled to judgment.
8
Pyrmont, Ltd. v. Schott, [ 1939] A. C. 145, [ 1938] 4 All Eng. 713. In
this case judgment for the defendant resulted simply from the analysis of what is
meant by peseta under Spanish law. But cf. a decision of the American Consular
Court in Shanghai, Oct. 5, 1936, 66 JuR. WocH. 7n (1937), where a German firm
brought an action in Shanghai against an American domiciled there for the price,
calculated in Chinese or American dollars, of a fur coat which she had bought in
Berlin while traveling in Europe. The firm refused to accept 725 reichsmarks in
German bank notes which were tendered in court. Such notes were legal tender
in Germany, but their value in China represented 'only a fraction of the amount
necessary to effect payment in Berlin at the official rate. The court refused to permit
the American to discharge the debt in these notes and awarded judgll].ent to the
plaintiff. On the other hand, in Vilforano v. Societe Fran~aise Schenker & Cie., {Trib.
Comm. Seine, Nov. 16, 1938) QuoTIDIEN JurumQUE, Feb. 3, 1939, p. 3, where a
German firm refused to accept reichsmarks in payment of its bill for repairing and
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These instances could be multiplied many times over.9

II
THE TEST OF PUBLIC POLICY

The variety of the pressures exerteq by the facts of different cases
has brought about a variety in legal approach. Moreover, the rules of
conflict of laws vary from country to country.10 In spite of these
divergencies, however, the decisions in all countries in the field of
foreign exchange restrictions are pointing more and more to what may
be called the exceptio generalis of present-day private international
law. 11
Anglo-American judges confronted with a foreign law determine
whether-as far as it appears relevant to the case-it is consistent with
the public policy of the forum. 12 Frequently, they do not expressly
bringing back to France a car which broke down while the French owner was on an
automobile trip in Germany, the commercial court of Paris took the position that "one
could not impose on the French debtor the obligation to pay by check on Berlin" and
gave judgment for the defendant.
9
NussBAUM, MONEY IN THE LAW 487 et seq. (1939); Nussbaum, "Public Policy
and the Political Crisis in the Conflict of Laws," 49 YALE L. J. 1027 (1940);
MANN, THE LEGAL ASPECT OF MoNEY ( 193 8) ; Domke, "La Legislation Allemande sur
les Devises en Droit International Prive," 64 CLUNET 226 (1937); Domke, "Nouveaux
Aspects des Restrictions de Transfert en Droit International Prive," 64 CLUNET 990
(1937); Domke, "Le Controle des Changes en Matiere de Conflits de Lois," 25
REVUE TRIMESTRIELLE 1 (1939) (lnstitut Beige de Droit Compare); PLESCH,
REcUEIL D'ARR~Ts ET DE CoNSULTATIONS SuR LA CLAUSE-OR AvEc UN ANNEXE
CoNTENANT DES ARR:it'TS SUR D'EFFET INTERNATIONAL DES RESTRICTIONS NATIONALES
DE PAIENT (1937).
10
The conflict of laws, or private international law, deals with the extent to which
the law of a state operates beyond its borders and determines whether the law of that
one or of another state governs a legal situation. CoNFLICT OF LAWS RESTATEMENT,
§ l (2) (1934). Cf. DICEY, CONFLICT OF LAws, 4th ed., 3 (1927).
11
LEVY-ULLMANN, DROIT INTERNATIONAL PRIVE 130 (1938).
12
3 BEALE, CoNFLICT OF LAws, § 612.1 (1935); CHESHIRE; PRIVATE INTERNATIONAL LAW 74 ff., 198 ff. (1935); DICEY, CoNFLICT OF LAws, 4th ed. 19-55
(1927); GOODRICH, CONFLICT OF LAWS, 197 ff. 216 ff. (1927); Healy, "Theorie
Generale de l'Ordre Public," 9 AcADEMIE DE DROIT INTERNATIONAL, REcUEIL DES
CouRS (hereafter cited as "Recueil Cours") 1925.IV.41 I; I JoHNSoN, CoNFLICT OF
LAWS 186 (1933); MINOR, CONFLICT OF LAWS 8 (1901); WESTLAKE, PRIVATE
INTERNATIONAL LAW, 5th ed., 55 (1912); I WHARTON, CONFLICT OF LAws, 3d ed., 15
(1905); Cavers, "A Critique of the Choice-of-Law Problem," 47 HARV. L. REv. 173
(1933); Cook, "The Logical and Legal Bases of the Conflict of Laws," 33 YALE L. J.
457 (1924); Goodrich, "Public Poycy in the Law of Conflicts," 36 W. VA. L. Q. 156
(1930); Goodrich, "Foreign Facts and Local Fancies," 25 VA. L. REv. 26 (1938);
Kosters, "Public Policy in Private International Law," 29 YALE L. J. 745 (1920);
Lorenzen, "Territoriality, Public Policy and the Conflict of Laws," 33 YALE L. J. 736
(1924); Nutting, "Suggested Limitations of the Public Policy Doctrine," 19 MINN.
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refer to public policy but use other terms and paraphrases.18 Sometimes
they simply declare that comity does not require recognition of the
foreign law in question.14 In the same way, French, Italian, Spanish
and Latin-American jurisprudence developed the notion of ordre public ( ordine pubblico, orden publico) .15 Again, the jurists of German
tongue conceived a reservation clause, the "Vorbehaltsklausel," which
they deem inherent in every reference to foreign law.16
L. REv. 196 (1935); comments in 33 CoL. L. REv. 508 (1933);

IO UNiv. CIN. L.
REV. 473 (1936); 23 VA. L. REV. 288 (1937).
13
The term "public order" is not in common use. It would be preferable to
the phrase "public policy'' because, being less ambiguous, it avoids confusion with what
may be called "political policy" [Knight, "Public Policy in English Law," 38 L. Q.
REV. 207 (1922)], with "political expedience" [Edgerton v. Brownlow, 4 H. L.
Cas. l at 123, IO Eng. Rep. 359 (1853) ], with such concepts as the policy of the
administration, postwar policy, etc.
14
It may, for example, suffice to hold that a foreign law or contract is obnoxious
to the laws of the forum, is injurious to the interest of the forum or the welfare of
its people, or is in fraud and violation of its laws. See comment in 3 3 CoL. L. REv.
508 at 510 (1933); Nussbaum, "Public Policy and the Political Crisis in the Conflict
of Laws," 49 YALE L. J. 1027 at 1028, note 7 (1940).
15
Pillet, "De l'Ordre Public," l MELANGES P1LLET 407 (1929); NrnoYET,
MANUEL DE DRoIT INTERNATIONAL PRIVE, 2d ed. (1928); J. DoNNEDIEU DE VABRES,
L'EvoLUTION DE LA JURISPRUDENCE FRANCAISE EN MATIERE DE CoNFLIT DES L01s
DEPUJS LE DEBUT DU XX S1ECLE 670 (1938); Arminjon, "Nature Objet et Portee
des Regles de Droit International Prive," 1 5 REVUE DE DROIT INTERNATIONAL PRIVE
ET DE DROIT PENAL INTERNATIONAL (hereafter cited as "Rev. Droit Int. Prive") 403
(1919) and 16 id. I (1920); KNAPP, LA NoTION DE L'ORDRE PUBLIC DANS LES
CoNFLITS DE Lois (1933); KNAPP, LA NoTioN DE L'ORDRE PuBuc DANS LEs CoNFLITS DE Lms (1 933 ); w. LIENHARD, LE RoLE ET LA VALEUR DE L'ORDRE PuBL1c
EN DROIT PRIVE INTERNE ET EN DROIT PRIVE INTERNATIONAL (1934); CAVAGLIERI,
LEZIONI DI D1R1TT0 INTERNAZIONALE PRIVATO, 3d ed., 70 (1933); TRIAS DE BEs,
DERECHO INTERNACIONAL PRIVADO 36 (1940); DE BUSTAMENTE y SJRVEN, EL
ORDEN PuBLICO (1893), and I DERECHO INTERNACIONAL PRIVADO, 2d ed.,§§ 312,
315, 375 et seq. (1934); 1 V1co, CuRso DE DERECHO INTERNACIONAL PRIVADO 263
(1926).
16
1 Z1TELMANN, INTERNATIONALES PRIVATRECHT, pt. 2, c.4 (Die Vorbehaltsklausel) 317-380 (1897); Fink, "Die Prinzipien des lnternationalen Privatrechts und
die Vorbehaltsklausel," 24 ZEITSCHRIFT FuER INTERNATIONALES RECHT, pt. 2, 138
(1914); LEWALD, DAS DEUTSCHE INTERNATIONALE PRIVATRECHT 23 (1931);
LEWALD, REGLES GENERALES DES CoNFLITS DE Lois 120 (1941) (Juristische Fakultaet
der Universitaet Basel); NusrnAUM, DEUTSCHEs INTERNATIONALES PRIVATRECHT 59
ff. (1932); I RMPE, DEUTSCHE$ INTERNATIONALES PRIVATRECHT 58 (1938);
WALKER, INTERNATIONALES PRIVATRECHT, 5th ed., 280 (1934). The authors of
the German Civil Code of 1896 rejected the term "public order," oeffentliche Ordnung, as too uncertain, undefined and misleading. See 60 ENTSCHEIDUNGEN DES
REICHSGERICHTS IN Z1v1LSACHEN (hereafter cited as "RGZ.") 296 at 299 ( 190 5).
Art. 30 of the Introductory Law to that Civil Code reads: "The application of a
foreign law is excluded, if the application would offend against good morals or against
the purpose of a German law." German Civil Code, Translation of Loewy, p. 576
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What is the substance of this criterion of foreign law which presents
itself·everywhere in the same or similar shape? 11
The idea always is that, although under the rules of conflict of laws
the foreign law should, in ordinary cases, be controlling, nevertheless
the courts will in exceptional cases disr~gard the foreign law.18 They
do this whenever the application of the foreign law would not, in their
opinion, be consistent with the policy of the domestic law or the maintenance of the moral standards or of the political and judicial institutions of the forum. 10 As Judge Cardozo put it,20 the foreign law will
not be applied if by so doing "some fundamental principle of justice,
some prevalent conception of good morals, some deep-rooted tradition
of the common weal" would be violated.21
(1909). As to the Russian theory, see KRYLow, MEZHDUNARODNOE CHASTNOE PRAvo
54 (1930).
17
The differences in theory and practice as developed in various countries were
analyzed by Husserl, "Public Policy and Ordre Public," 25 VA. L. REV. 37 (1938).
See also KuHN, COMPARATIVE COMMENTARIES ON PRIVATE INTERNATIONAL LAW OR
CONFLICT OF LAWS 33 et seq. (1937).
18
The so-called positive effect of the public policy device is rather negligible in
the field of foreign exchange regulations and is not discussed in this paper. Cf.
LEVY-ULLMANN, DROIT INTERNATIONAL Pmvf 131, 137 (1938); Lewald, "La Reglementation de l'Ordre Public sur le Terrain des Traites Diplomatiques," 23 REV.
DROIT INT. PRIVE 149 at 153 (1928).
_
19
D1cEY, CoNFLICT OF LAws, 4th ed., 28 (1927). "When the domestic law of
the state whose law governs the transaction differs drastically and fundamentally from
the moral standards embodied in the domestic law of the forum, the court will insist
on its local standards and depart from its normal rule of enforcing the foreign law."
CONFLICT OF LAws RESTATEMENT, NEW YoRK ANNOTATIONS, § 612, p. 386 (1935);
KNAPP, LA NoTION DE L'ORDRE PUBLIC DANS LEs CoNFLITS DEs Lois 82 et seq.
(1933), and Habicht, "The Application of Soviet Laws and the Exception of Public
Order," 21 AM. J. INT. L. 238 (1927), cite more than twenty instances of codes and
statutes in many languages which contain an express reservation in favor of domestic
public policy. The Civil Code of the Argentine Republic (1869), art. 14, provides,
e. g., that foreign laws shall not be applicable "when their application would be incompatible with the spirit of legislation of this code."
20
Loucks v. Standard Oil Co., 224 N.Y. 99 at 111, 120 N.E. 198 (1918).
21
The concept of public policy thus creates a "rule against the rules" of the
conflict of laws. But the concept of public policy is used also for a wholly different
purpose, namely, for the shaping of these rules themselves. The Italian-French doctrine of personal law (Mancini, Weiss), once widely prevalent, that a person carried
his national law with him wherever he went, recognized, for example, an important
exception: a foreigner's national law-his personal law-was not applied in matters
that touched the public policy of the forum. (Cf. Art. 6 of the French Code Civil.)
Hence the frequently fruitless attempts of many continental jurists to establish a priori
a catalogue of "public policy laws" (lois d'ordre public). See 3 BEALE, CoNFLICT
OF LAWS,§ 612.1 (1935); l DE BUSTAMENTE y S1RVEN, EL ORDEN PUBLICO (1893),
and I DERECHO INTERNACIONAL PRIVADO, 2d ed.,§§ 312, 315, 375 et. seq. (1934);
Kahn, "Abhandlungen aus dem Internationalen Privatrecht," 39 JHERING's JAHR-
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The foreign legislature has no extraterritorial authority. Foreign
law normally is applied only because our sense of justice suggests that
a court should not disregard legal situations properly created abroad
and because it is presumed that the application of the foreign law will,
in certain cases, yield better practical results. General rules governing
the choice of law are justified by and large. They bar differentiation
between various kinds of foreign law, however dissimilar. They are
supposed to be applicable not only to present but to future legislation.
"As a matter of fact," it has been said, "the applicable law is indicated
by an algebraic formula. The law of a foreign country is applied,
whatever its content." 22 Such universal reference to foreign law may
not, however, always serve a better justice. The foreign law may be
violative of good morals or the purpose of some domestic law. Yet
the general rules of choice of law are always framed on the assumption
that the foreign laws referred to are decent and fair and are not themselves directed to the injury of the forum and its nationals. When
this assumption is groundless, the basis of these choice of law rules is
lacking. Public policy then prohibits what the general rules of conflict
of laws provide for. The judge eliminates -the foreign laws and rights
which appear to him to be in conflict with the public policy of his
country. He considers the foreign law as though it did not contain
the rule objected to, and, in some circumstances, he applies the domestic rules to the case at hand. 28
BUECHER I (1898), reprinted in I KAHN, ABHANDLUNGEN ZUM lNTERNATIONALEN
PRIVATRECHT 161 (1928); Kosters, "Public Policy in Private International Law,"
29 YALE L. J. 745 at 750 (1920). This use of the concept of public policy is not
dealt with in this paper.
22
Baron de Nolde, "La Codification du Droit International Prive," 55 REcUEIL
CouRs 1936.I.303 at 414-415. Professor Nussbaum refers aptly in this connection
to a policy of the "open door." DEUTSCHEs lNTERNATIONALES PRIVATRECHT 60
(1932).
28
Illustrations are usually chosen from the field of family law. Take the case
of a negro and a white woman, both citizens of Virginia, who desire to marry in
Belgium. The law of Virginia considers marriages which are valid where contracted
as valid in Virginia. But there is in Virginia another rule declaring that marriages
between negroes and whites are null and void and punishable. This rule, according
to opinion prevailing in Virginia, refers to a question of public morals, of public policy.
The marriage contracted in Belgium would, therefore, not be recognized in Virginia.
The situation in Belgium would be quite different. In Belgium the capacity to contract a marriage is determined by the law of the country of which the parties arc
citizens. From this it would follow that Belgium should give effect to the prohibition
created by Virginia law. But, since interdictions based on racial discrimination fundamentally contradict the principles of Belgian law, Belgium, in conformity with its
public policy, would disregard the Virgini4 prohibition and would permit the solem-
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Even the question of what rights are to be regarded as vested under
foreign law does not admit of an answer purely formal and without
reference to the forum's standards of justice and policy. ~ested rights
, can.be in fact only rights which have been duly acquired in a civilized
country, which ought to have been acquired and which, therefore, in
the opinion of the judge, are worthy of recognition in the forum. 24
Suppose that the law of the Kingdom of Ruritania, the hypothetical
state imagined by Lord Justice MacKinnon,25 sanctioned as lawful the
acts of a gang of individuals who by duress and coercion had taken
possession of an industrial enterprise owning assets in the United
States. These individuals, who in this country would be considered
criminals, decide to realize on those assets. Would it be held that the
original owners have been divested of their rights and that the gang has
duly acquired them and is entitled to legal protection in the courts
of the United States? 26
Suppose a foreign law permits officers of the foreign state to negotiate for and receive a commission in obtaining government contracts
nization of the marriage. And this marriage would be held valid by the Belgian courts.
Healy, "Theorie Generale de l'Ordre Public," 9 RECUEIL CouRS 1925.IV.411 at
413; Kinneyv. Commonwealth, 71 Va. 858 (1878); Medway v. Needham, 16 Mass.
157 (1819).
24
"No Court intends to confer upon a plaintiff new rights, except in so far as
new rights may be necessary to compensate for, or to possibly guard against, the infringement of an existing right." D1cEY, CoNFLICT OF LAws, 4th ed., 22 (1927).
" .•. it is quite possible that a right whose regularity in the country where it has its
inception is not contested may still raise doubtful questions abroad. . . . For the same
reason ... a right acquired under a competent law, and extinguished in the country
where it had its inception, may nevertheless continue to exist beyond its frontiers."
P1LLET, PRINCIPES DE DRoITs INTERNATIONAL PRIVE 37 et seq. (1903). See also
Arminjon, "La Notion des Droits Acquis en Droit International Prive," 44 RECUEIL
CouRs 1933.II.1 at 54, 70; Ripert, "Les Regles du Droit Civil Applicables aux Rapports Internationaux," 44 REcUEIL CouRs 1933.II.569 at 634; Kosters, "Public
Policy and Private International Law," 29 YALE L. J. 745 at 756 (1920). Can the
dictum in Dougherty v. Equitable Life Assur. Soc., 266 N.Y. 71 at 90, 193 N. E. 897
(1934), "it cannot be against the public policy of this State to hold nationals to the
contracts which they have made in their own country to be performed there according to the laws of that country," be thus regarded as unqualifiedly correct? Cf. 38
CoL. L. REv. 1490 (1938); 24 VA. L. REv. 922 (1938).
25 Kleinwort, Sons & Co. v. Ungarische Baumwolle Industrie A. G. and Hungarian General Creditbank, 55 T. L. R. 814 at 816-817 (C. A. 1939).
26 "Suppose A and B formed a pact in the foreign land of C, whereunder B was
to perform an act which was perfectly lawful in C but which constituted a crime in
New York. For the act B w'as to receive funds of A on deposit in New York. Would
the New York courts aid B in forcing the depository to turn over the funds?" Collins,
J., in Holzer v. Deutsche Reichsbahn Gesellcshaft, 159 M-isc. 830 at 838, 290 N.Y.S.
181 (1936).
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through their influence. Would the courts of the United States enforce
a right so created under foreign law or would they consider it as
contrary to the public policy of this country? 21
Said Story:
" ... no nation can be justly required to yield up its own
fundamental policy and institutions in favor of those of another
nation. Much less can any nation be required to sacrifice its own
interests in favor of another, or to enforce doctrines which, in a
moral or political view, are incompatible with its own safety or
happiness or conscientious regard to justice and duty. In the endless diversities of human jurisprudence many laws must exist in
one country which are the result of local or accidental circumstances, and are wholly unfit to be ingrafted upon the institutions
and habits of another. Many laws, well enough adapted to the
notions of heathen nations, would be totally repugnant to the
feeling, as well as to the justice of those which embrace Christianity. A heathen nation might justify ... contracts or moral turpitude, or exercises of despotic cruelty over persons, which would
be repugnant to the first principles of Christian duty. The laws of
one nation may be founded upon a narrow selfishness, exclusively
adapted to promote its own peculiar policy, or the personal or
proprietary interest of its own subjects, to the injury or even the
ruin of those of the subjects of all other countries. A particular
nation may refuse all reciprocity or commerce, rights, and remedies to others. It may assume a superiority of powers and prerogatives, for the very purpose of crushing those of its neighbors
who are less fortunate or less powerful. In these, and in many
other cases which may easily be put without any extravagance of
supposition, there would be extreme difficulty in saying that other
nations were bound to enforce laws, institutions, or customs of that
nation which were subversive of their own morals, justice and
polity." 28
Refinements of scholastic learning have in a certain sense obscured
the primary notion of public policy.20 As an eminent judge has said,
27

Oscanyan v. Arms Co., 103 U.S. 261 at 277 (1880).
$TORY, CoNFLICT OF LAws, 7th ed., 24-25 (1872).
29 Textwriters distinguish between "ordre public international," which alone is
relevant to us in this paper, and "ordre public interne,'' which outlaws transactions that
do not necesarily have contacts with other countries (yellow dog contracts, agreements
in restraint of trade, etc.). Gellhorn, "Contracts and Public Policy,'' 3 5 CoL. L. REv.
679 ( 193 5). Distinctions are further made between "ordre public absolu" and "ordre
public relatif,'' "ordre public general'' and "ordre public particulier," etc. See Healy,
"Theorie Generale de l'Ordre Public,'' 9 RECUEIL CoURS 1925.IV.4II; Louis28
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legal writers have actually lost themselves in the "shifting sands." 80
Judges have for the most part refused to follow the subtleties of these
elaborated theories. They deem it more advisable to keep the primary
notion intact and, when they apply the axiomatic concept of public
· policy, they hold themselves free to decide in each particular case
whether and how far domestic policy is involved.81
This brings us to the question, How has the controlling device of
public policy been handled in practice in cases involving international
exchange restrictions and how satisfactory have been the results? 82

III
THE CONFUSION IN INTERNATIONAL JURISPRUDENCE

A survey of the decisions in the field of foreign exchange restrictions
gives an extremely confusing picture. 88 Diversities and contradictions
Lucas, "Remarques sur l'Ordre Public," 28 REv. DROIT INT. PRIVE 393 (1933);
Valery, "Examen Critique des Remarques sur l'Ordre Public de M. Pierre LouisLucas," 61 REvuE DE DROIT INTERNATIONAL ET DE LEGISLATION CoMPAREE 194
(1934).
so Conseiller (Associate Justice) Pillon, of the French Cour de Cassation, in
the famous Indo-Chinese case, (Cass. Req., Apr. 21, 1931) S1REY 1931.I.377, D. P.
1931.I.52. Cf. STORY, CoNFLICT OF LAWS, 7th ed., § 26 (1872); Healy, "Theorie
Generale de l'Ordre Public," 9 RECUEIL CouRS 1925.IV.4II at 421.
81
"When .•. so many ••• men of great talents and learning are thus found to
fail in fixing certain principles, we are forced to conclude that they have failed, not
from want of ability, but because the matter was not susceptible of being settled on
certain principles. They have attempted to go too far. To define and fix that which
cannot, in the nature of things, be defined and fixed." Porter; J., in Saul v. His
Creditors, 5 Mart. N. S. (La.) 569 at 595-596 (1827). " ..• you cannot lay down
any definition of the term 'public policy,' or say it comprises such and such a proposition, and does not comprise such and such another." Besant v. Wood, 12 Ch. D. 605
at 620 (1879). Cf. Davies v. Davies, 36 Ch. D. 359 at 364 (1887). "It will never
be possible- to transform public policy into something fixed and definite." Healy,
"Theorie Generale de l'Ordre Public," 9 REcUEIL CouRS 1925.IV.4II at 445. Cf.
WESTLAKE, PRIVATE INTERNATIONAL LAw, 5th ed., 55 (1912).
82
"Law ••• is a tool, with which society works out its activities. It is more
important that law should work in practice than that it should conform to theory.•.•"
Beale, "Uniformity Through Codification of the Rules of Private International I:.aw,"
84 CENT. L. J. 140 at 142 (1917).
88 Diametrically opposite views have been expressed, neither of them wholly
tenable. Mann, "Exchange Restrictions in England," 3 MoD. L. REv. 202 at 213
(1940), believes, e. g., that it would be wishful thinking to expect English courts,
except in particular cases, to disregard exchange restrictions of other countries on the
ground of public policy; there is, in his opiniqn, "no foundation for such an expectation.;' Nussbaum, on the other hand, in "Public Policy and the Political Crisis in
the Conflict of Laws," 49 YALE L. J. 1027 at 1042 (1940), asserts that "Courts have
been almost unanimous in disregarding foreign exchange-control legislation." See also
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become apparent when the solutions of cases similar in their facts are
compared.u
Numerous cases in various countries have dealt with German foreign
exchange regulations preventing payment to foreign creditors. In PanAmerican Securities Corp. v. Fried. Krupp A. G.,35 Justice Steinbrink
of the Supreme Court of New York declared that the German restrictions were "dishonest"; they are, he said, "highly repugnant to our
~ense of honor and decency and reflect financial sadism at its worst." 86
In Goodman v. Deutsche-Atlantische Telegraphen Gesellschaft,87 Justice MacCrate, of the same court, was of the contrary opinion and emphasized that "If morals enter into the discussion of the conflict of
laws in matters purely monetary, then what we deem right for the
preservation of our financial structure cannot be wrong when employed
by others," and he was unwilling to assume a "pharisaical posture"
and would "hesitate to say that our necessity which makes fiscal laws
here cannot be matched by 'their' necessity elsewhere." 88
Many suits have been brought which are consequences of Soviet
prohibitions against contracting loans to be liquidated abroad. 89 A
NussBAUM, MoNEY IN THE LAw 487 (1939); Domke in 3 GrnRISPRUDENZA CoMPARATA D1 DIRITIO lNTERNAZIONALE PRIVATO 364 at 367 (1938).
84
Compare cases reported supra, notes 7 and 8.
85
169 Misc. 445 at 451, 6 N.Y.S. {2d) 993 (1938), affd. 256 App. Div. 955,
IO N.Y.S. {2d) 205 (1939).
86
See also Hunziker v. Haug, {Swiss Fed. Ct., March 2, 1937) R. 0. 63.II.42,
JOURNAL DES TRIBUNAUX 1937.334, stating, "As the Federal Court has plainly stated
several times, the German legislation on foreign exchange is inconsistent with Swiss
public policy and cannot be taken into consideration by a Swiss judge."
87
166 Misc. 509 at 510, 2 N.Y.S. {2d) So (1938).
88
The Handelsgericht of Vienna, Dec. 31, 1937, 1938 DEVISENARCHIV {hereafter cited as "Dev. Arch.") 455, took the position that the German restrictions, "a
burdensome but inevitable emergency measure," were enacted "to avoid a breakdown
and to preserve the [German] state in the best possible condition for the common
interest," that "common interest comes before private interest" ( Gemeinnutz geht vor
Eigennutz), and that to hold the German debtor liable without regard to German law
would mean "to compel it to commit illegal, nonpermissible, immoral and impossible
-acts." The Landgericht Danzig, (Nov. 10, 1937) 1938 DEv. ARCH. 41, stated that
"regard for the laws of other countries, especially in the .field of foreign exchange
regulations, has become necessary to avoid war by all against all." Cf. {Oberster
Gerichtshof of Vienna, Sept. 5, 1934) 1934 REcHTSPRECHUNG, HERAUS. VOM VERBAND OESTEREICHISCHER BANEEN UND BANKIERs, No. 300, p. 178; Donker Curtius,
"La Clause de Paiement en or de la Royal Dutch," 62 CLUNET 541 at 556 et seq.
(1935).
89 In I 917 and 19 I 8, after the outbreak of the Russian revolution, Danes and
other foreigners settled in Siberia lent money to German prisoners of war on a large
scale to enable them to make their way home. Afterwards, many of these Germans
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husband and wife, deprived of their property in Russia, and trying to
leave Russia in order to escape the revolution, borrowed money for
which-as did many others-they gave an order on a foreign bank.
The order was antedated as of a time before such transactions were
forbidden and punishable. The order was not honored and legal proceedings were taken against both debtors in Germany some years later.
The highest court of Prussia (Kammergericht), before which came
the case of the wife, gave judgment for the plantiff. It found tha.'t
the obligation contracted in Russia did not become null and void "because a foreign law [ a Russian law in this case] may have been evaded,
a law which is not justified by legal and moral considerations common
to all civilized nations." 40 The court then enforced the obligation in
spite of that law, because, as it was put, its economic and social policy,
state socialism, was contrary to German legal conceptions. The highest
court of Hamburg (Hanseatisches Oberlandesgericht) which, for jurisdictional reasons, had to pass on the case of the husband, gave a judgment for the defendant. The court stated that German morals and
German law were indifferent to the case in hand and that, if the
court of Prussia were right, similar arguments could be employed
against the foreign recognition of exchange regulations issued in
Germany.41
Litigation of a different kind arose from prohibitions against reintroducing German paper money into Germany.42 The result of the
prohibition was that German notes depreciated considerably as compared with the official rate of exchange maintained for mark checks and
cable transfers. Foreign, debto_rs, buying abroad at low rates Germ?,n
notes which continued to be legal tender circulating at par in Germany,
then attempted to smuggle them into Germany or otherwise use them
for paying off their debts. But the German government did not permit
German creditors to accept payments made in this way or in any other
way which was inconsistent with German regulations.
A German creditor returned money which he had received from
another German firm on behalf of his Czechslovakian debtor. He
invoked the Russian foreign exchange restrictions and refused to refund the money.
(Reichsgericht, Mar. 12, 1928) 57 JuR. WocH. II96 (1928).
40 (Apr. 1, 1926) 55 JuR. WocH. 2002 (1926), relying on Vacquier v. Bernstein, (Reichsgericht, Oct. 3, 1923) 108 RGZ. 241. The decision of the Reichs.:
gericht was severely criticized by Nussbaum in 53 JuR. WocH_. 667 (1924), and characterized as "absolutely untenable." Yet the Kammergericht did not alter its view.
For a decision contra, see Landgericht Danzig cited supra, note 38.
41 The Senokoswikow case, l 3 HANSEATISCHE RECHTS- UND GERICHTSZEITscH.RIFT 743 (1930).
42 Compare supra, note 8.
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afterwards sued his debtor in Czechslovakia and asked for "regular
payment" at the German place of performance. A high Czechslovakian court sitting in Brno held that the disputed debt had been discharged by the payment tendered in Germany. 48 The Gour d'Appel
of Paris, on the other hand, in Banque des Pays de l'Europe Centrale
v. Banque Fran;aise Commerciale et Financiere,4 4 where similar facts
were involved, held that there had been no discharge of the debt,
pointing out that "the Court could by no means approve an arrangement which had no other objective than to perpetrate a fraud on the
law."
Professor Niboyet, an authority on international law, commenting
on this French decision in the Revue Critique du Droit International
Prive, said: "5
"The court states that the Banque des Pays de l'Europe Centrale circumvented a statute--a very interesting idea since, in this
case, the circumvention occurred with respect to a foreign and not
to a French statute. That decision is very important because of the
principle involved. It is an excellent decision. The court unhesitatingly recognizes the value of the German foreign exchange law,
a true police and public safety law (loi de police et de surete).
It considers that the confiscation of any currency illegally used for
an international payment in Germany is justifiable regulation..•.
The decision in question seems to be positively constructive in the
field of Private International Law; it is a step, an important step,
in the right direction towards international cooperation at a time
when some countries are fighting, and perhaps many others must
soon fight, for their economic preservation." 46
43
(Czechoslovakian Sup. Ct., Oct. 14, 1937), 39 BULL. INT. JuR. 78, No.
10,309 (1938), 4 (N. F.) ZEITSCHRIFT FuER OsTEUROPAES1scHES RECHT 464
(1938). Cf. (Handelsgericht Zurich, May 8, 1935) 1935 BLAE'ITER FUER ZuERCHERISCHE RECHTSPRECHUNG 140.
44
{Cour d'App. Paris, Mar. 26, 1936) 31 REv. CRITIQUE 487 (1936) (comment of Niboyet), 32 id. 435 (1937) (comment of Battifol), 63 CLUNET 931 (1936)
(comment of Tager). Cf. Bodenheimer v. Levy-Falk, (Cour d'App. Colmar, Dec. 9,
1938) 20 REVUE JuRIDIQUE n'ALSACE ET DE LoRRAINE 207 (1939); Hubert-Voglet
v. Schencker & Cie., (Cour d'App. Colmar, Mar. 11, 1938) 19 id. 5u (1938); Horsmans v. Vereinigte Deutsche Metallwerke A. G., (Court Hertogenbosch, Jan. II,
1938) 1938 NEDERLANDSCHE JuRISPRUDENTIE 1024; Norddeutsche Buchdruckerei
und Verlagsanstalt A. G. v. L'Agence de Publicite de l'Europe Centrale, (Trib. Civ.
Seine, July 18, 1938) QuonmEN JurumQuE, Feb. 3, 1939, p. 2.
5
'
31 REV. CRITIQUE 489 et seq. (1936).
46 Later, notably at the Congres d'Etudes lnternationales of 1937, Niboyet again

insisted that public policy ought not to be invoked against measures which certainly
are extraordinary but have become very general in recent years and which were adopted
by various countries that felt compelled by the "crisis" to safeguard their economy
and their currency.
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Niboyet was not alone in this opinion. Similar views-attractive to
many men of good will-have been expressed by other writers and
other courts.47
On the one hand, we find rulings which wholly refuse to recognize
foreign exchange restrictions, branding them as the "worst financial
sadism" 48 and "spoliative infringement" on the rights of creditors.49
On the other hand, we find rulings and opinions which present quite
opposite conclusions.
We mean by law, according to Justice Holmes,5° merely "the
prophecies of what courts will do in fact ...." Is there, then, no law in
this field which is so full of contradictions and confusion? Is the concept
of public policy, in its very nature, useless? Or is it possible to bring
about meaningful order in this chaos?
To deal with these questions is the task of the present essay.

IV
Two MINOR CAUSES OF THE Ex1sTING CoNFUSION

A. The Merger of Public and Private Law
Private international law is essentially the projection of private
law onto international situations. Exchange restrictions and similar
47 "It would be absurd if he [ the French legislator] would exclude the application of a foreign law in the name of that freedom of contract which is without doubt
included among the general principles of the' law, and perhaps even among the 'rules
of natural law,' but whose application is paralyzed by the worldwide crisis." DoNNEDIEU DE VABRES, L'EvoLUTION DE LA JuRISPRUDENCE FRAN<;AISE EN MATIERE DE
CoNFLIT DES L01s DEPUIS LE DEBUT DU XX SrncLE 606-607 (1938). "The right
of the state to encroach on the vested rights of individuals on the ground of public
interest is a fundamental principle of the jurisprudence of all countries, and the vague
concept of public policy cannot be raised against it." Bergmann, "Le Regime des Devises dans la Pratique du Droit International Prive," 35 BULL. INsT. JuR. 29 at 32
(1936). " . . . the provisions of the proper law must be accepted and, save in one
or two exceptional cases, cannot be refused recognition on the ground of public policy."
MANN, THE LEGAL ASPECT OF MONEY 260-261 (1938). Cf. Balogh, "Le Role ah
Droit Compare dans le Droit International Prive," 57 REcUEIL CouRS 1936.III.577
at 641 et seq.; Goodrich, "Public Policy in the Law of Conflicts,>' 36 W. VA. L. Q.
156 at 171 (1936); comments in 47 YALE L. J. 451 (1938), 34 REv. CRITIQUE 126
(1939) (Batifiol).
48
See supra at note 35•
49 Rheinische Grundstuecks Handels-Gesellschaft m. b. H. v. A. G. fuer Immobilienwerte, (Swiss Fed. Ct., Oct. 8, 1935) R. 0. 61.II.242, 63 1CLUNET 1031
(1936), approved by HYMANS, ALGEMEENE PRoBLEMEN VAN HET INTERNATioNAAL
PRIVAATRECHT 2~4 (1937): "Dit is kort, krachtig, en ••• just."
50
Holmes, "The Path of the Law," IO HARV. L. REv. 457 at 461 (1897),
reprinted HOLMES, COLLECTED LEGAL PAPERS 167 at 173 (1920).
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regulations are, however, a combination of rules of private and of
public law; and we must discriminate between them with regard to
their respective extraterritorial effects.
It is quite natural that the theory, the rules and the trends of private
international law should differ from those of what may be called administrative international law. 51 The willingness of states to respect
foreign norms depends upon the degree of community of purpose existing between the law of the forum and the law of the foreign state. This
community of purpose does not exist to the same degree in both of
these fields. The function of the administrative law, contrary to that
of private law, is not only to secure individual justice in civil and
commercial intercourse between citizens of the state but also to further
the governmental interests of the state itself. Other states must naturally find special reasons before they will enforce a law pursuing purposes peculiar to the state of origin.
In private litigations the judge can sometimes find such reasons in
the general principles of the law of contracts.52 In cases involving exchange restrictions, the question is discussed whether the foreign public
law prohibitions result in impossibility of performance by the debtor. 58
51 "There is no international conflict of laws except such as arises from conflict
between rules of private law." I BARTIN, PRINCIPES DE DROIT INTERNATIONAL
PRIVE 69 ( 1930). Administrative international law is developing as a new branch of
the law. Marin, "El Derecho Administrativo Internacional," 28 REP. INT. L. AssN.
486 ( 1913); Zanobini, "Sull' Administrazione Pubblica del Diritto Privato," R1VISTA
Di D1RITTO PuBBLICO 1918.I.169; Fedozzi, "De l'Efficacite Extraterritoriale des Lois
et des Actes de Droit Public," 27 RECUEIL CouRs 1929.iI.145; 1-4 NEUMEYER,
INTERNATIONALES VERWALTUNGSRECHT (1910-1936). Still it cannot be decisive if
some would prefer to see the subject treated as a part of the conflict of laws. Hilton
v. Guyot, 159 U.S. II3 at 163, 16 S. Ct. 139 (1895); Carabiber, "De !'Application
des Regles de Conflits des Lois Etrangeres de Droit Public et de la Reserve de l'Ordre
Public," 6 Nouv. REv. 98 (1939).
52
Cf. Mezger, "Les Mesures du Controle des Changes et les Principes du Conflit
de Lois," 4 Nouv. REv. 527 (1937) (at pars. 8-24).
58
47 YALE L. J. 451 at 454-455 (1938). Impossibility of performance due to
a foreign law is, in general, no excuse according to Anglo-American law. Richards
& Co. v. Wreschner, 174 App. Div. 484, 156 N.Y.S. 1054, 158 N. Y. S. n29
(1915); Krulewitch v. National Importing & Trading Co., 195 App. Div. 544, 186
N. Y. S. 838 (1921); Lann v. United Steel Works Corp. 166 Misc. 465, 1 N. Y. S.
(2d) 951 (1938); 6 WILLISTON, CoNTRAcTS, rev. ed., 5429 (1938); Corbin,
"Recent Developments in the Law of Contracts," 50 HARV. L. REv. 449 at 464
(1937); Patterson, "Le Droit des Juges de Sous-Entendre des Conditions dans les
Contrats," 2 REcUEIL n'ETUDES SUR LES SouRCES DU DRoIT, EN L'HoNNEUR DE
FRANg01s GENY 379 (1934); Levy-Ullmann, "L'Incxecution du Contrat pour Cause
d'Impossibilite dans le Droit Anglais," 1921 ANNALES DE DROIT CoMPARE 279,
and 1922 id. 41. For an interesting discussion of the problem with respect to continental law, see the Maiani case cited supra, note 4 (judgment for the plaintiff), and
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Again, contracts may in certain circumstances be regarded as immoral
and void, if they violate the public law of a friendly country and if
such law be not inconsistent with the public policy of the forum. This
line of reasoning prevails, for instance, in cases of smuggling. 54 Finally,
the courts may say that they will not require a debtor to perform an
(Gerechtshof Amsterdam, June 23, 1936) 32 REV. CRITIQUE 474 (1937).
Emergency and war legislation raises special questions. A German corporation
in Hamburg made a contract, July 7, 1914, with an English concern in Buenos
Aires for the purchase of quebracho extract; after the outbreak of war the English
concern, because of the English Trading with the Enemy Act, made no delivery.
The Reichsgericht, in a famous decision of June 28, 1918, 93 RGZ. 18,2 (1918),
assumed that, performance had become impossible and dismissed a complaint for damages by the German corporation: "One merchant .•. cannot demand of another that
in order to perform a contract, he should resort to devious means not contemplated
when the contract was made; the less so when, in a time of war, it would involve a
deception of the authorities of the obligor's own country." Cf. Klein in 47 JuR.
WocH. 6II (1918); Nussbaum in 61 id. 3773 (1932). Contra: (Hooge Raad, Nov.
2, 1917) 1917 NEDERLANDSCHE JuRISPRUDENT!E u36.
04
Acco,rding to DICEY, CoNFLICT OF LAws, 4th ed., 618 (1927) (Rule 160,
exception 3), the rule against violation of foreign law "does not apply to any contract
made in violation, or with a view to the violation, of the revenue or trade laws of any
foreign country." Boucher v. Lawson, Cas. t. H. 85, 194 at 198, 95 Eng. Rep. 53,
125 (1735), stated: "the unlawfulness [in Portugal] of the trade [in gold] makes no
difference, for it is not material to us what the law of Portugal is, but what the law
of England is, and here in England it is not only a lawful trade, but very much
encouraged." Frankl & Cie, Banque a Bratislava v. Fina, (Swiss Fed. Ct., Sept. 28,
1938) 5 Nouv. REv. 419 (1938) (headnote), 66 CLUNET 192 (1939), reads: "A
contract is null and void if it is illegal or immoral according to Swiss law. But the
violation of a foreign law is not illicit under Swiss law. Such a violation may be
immoral, but not where the foreign rule so violated is contrary to Swiss public policy,
as in this case the Austrian legislation on foreign exchange."
(Austrian Sup. Ct., Dec. 10, 1935, 1936 REcHTSPRECHUNG, HERAUSG. VOM
VERBAND OEsTERREICHISCHER BANKEN UND BANKIERS, No. 30, p. 22, 3 Nouv. REv.
369 (1936), held: "Jugoslavian laws on the transfer of capital cannot invalidate a contract made and to be performed in Austria and governed by Austrian law." See also
Geissman v. Bentzinger, (Cour d'App. Colmar, Feb. 16, 1937) 32 REv. CRITIQUE 685
(1937) (comment of Batiffol), 4 Nouv. REv. 580 (1937), 64 CLUNET 784 (1937),
18 REVUE JuRIDIQUE D'ALSACE ET DE LORRAINE 469 (1937), D.P. 1939.II.25 (comment of Silz): "The German law whic]i prohibits exportation of capital ..• has no
effect in France where it cannot render illegal a contract validly made under French
law. An act devoid of any idea -of speculation, done for the purpose of securing to a
German national,, compelled to leave his country because of the change of the political
situation, the necessary means of subsistence b:r. enabling him to obtain possession of
part of his fortune cannot violate in any manner [French] public policy nor be considered as immoral." (Headnote, 32 REv. CRITIQUE 685.)
Cf. Vogt v. Muller, (Cour d'App. Colmar, June 24, 1932) 6_o CLUNET 337
(1933), SIREY 1934.ll.73. As to contraband, cf. (Reichsgericht, June 24, 1927)
56 JuR. WocH. 2288 (1927); Blas, "Contrebande," 5 LAPRADELLE, REPERTOIRE DE
DRoIT lPTERNATIONAL 225 (1929); MESSINESE, LA CoNTREBANDE EN DRoIT INTERNATIONAL PRIVE ( I 93 2).
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act in another country where such act is prohibited by local law. In
the De Beeche case such considerations led the House of Lords to
dismiss the suit of the Chilean lessor.55
In so far as treaties do not interfere, extraterritorial effect of public
law is, however, rather exceptional. Let us recall the terms of the Restatement: "No action can be maintained on a right created by the law
of a foreign state as a metho.d of furthering its own governmental interests." 56 It is not, in general, the task of a judge to enforce, directly
or indirectly, public laws such as criminal and tax statutes of another
country.51 In Bollack v. Societe Generale,58 the New York branch of
a French bank refused to hand over to its French client, who had come
to this country, stocks deposited in his name with the New York branch.
Refusal was made because the client had been deprived of his citizenship for political reasons by the so-called Vichy government and because his entire fortune had been confiscated by a French decree. It is
submitted that this refusal cannot be justified.
This double aspect of the foreign exchange laws inevitably results
in certain complications.
Where is the line of demarcation between public and private law?
The classical formula is: Publicum jus est quod ad statum rei romanae
spectat, privatum quod ad singulorum utilitatem. 59 The problem of how
far this formula can stand under present social conditions is a real one.
Wherever the line is drawn, it must be admitted that there is no
55
See supra at note 7. " ••. the law of this country will not compel the fulfillment of an obligation whose performance involves the doing in a foreign country of
something which the supervenicnt law of that country has rendered it illegal to do."
Viscount Sankey, L. C., in De Beeche v. South American Stores, [1935] A. C. 148
at 156. Seldom has any case caused such confusion as the De Beeche case. See 52
L. Q. REV. 474 (1936); Meilicke in 65 JuR. WocH. 1276 (1936); Casparius,
"Ungeloeste Fragen auf dem Gebiet der Zivilrechtsfolgen der deutschen Devisengesetzgebung," 86 JHERING's JAHRBUECHER 33 at 69 (1936); Domke in 35 REVUE
DE SCIENCE ET DE LEGISLATION FINANCIERES 217 at 238 (1937); Kahn-Freund in
3 Mon. L. REv. 158 (1940); MANN, THE LEGAL ASPECT OF MoNEY 263 (1938).
Cf. Railli Brothers v. Compafiia Naviera Sota y Aznar, [1920] 2 K. B. 287; Kleinwort, Sons & Co. v. Ungarische Baumwolle Industrie A. G. and Hungarian General
Creditbank, [1939] 2 All Eng. 782 and 3 id. 38; Mayer v. Hungarian Commercial
Bank of Pest, (D. C. N.Y. 1937) 21 F. Supp. 144.
56
CONFLICT OF LAWS RESTATEMENT, § 610 (1934).
57
DxcEY, CoNFLICT OF LAws, 4th ed., 224 (1927) (Rule 54); 4 NEUMEYER,
lNTERNATIONALES VERWALTUNGSRECHT, §§ 14, 25 (1936); Societe Hirschfeld v.
Wuhler, (Cass. Civ., Apr. 14, 1934) 2 Nouv. REv. 286 (1935), 62 CLUNET 372
(1935), 31 REV. CRITIQUE 163 (1936), SIREY 1935.I.201.
58
177 Misc. 136, 30 N.Y.S. (2d) 83 (1941), revd. 263 App. Div. 601, 33
N.Y.S. (2d) 986 (1942). Judgment finally went for the plaintiff.
59
ULPIAN, DIGESTA I.I.I. § 2.
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straight separation between public and private la~ today: the two are
becoming more and more entangled. In the case of foreign exchange
regulations, we have only to recall that the characteristic fact is that
private transactions between private persons must be licensed by the
state.
Judges everywhere are reluctant to probe deeply into the complications that arise. They are content to remove the obstacles by a somewhat cavalier use of formulas which dispense with the necessity for
close analysis. ~0 Sometimes they refer vaguely to the notion of public
policy and becloud the necessary distinction between two fundamentally
different legal situations: ( r) the rejection of the traditional application
of a foreign law which in principle should be controlling but which is
inconsistent with the public poli~y of the forum; and (2) the rejection
of foreign rules of a kind which has hitherto found no place in the
scheme of mutual assistance ·existing between different legal systems
and which, therefore, should not be enforced by the domestic judge,
whether the rules in question are shocking to him or not. 61

B. The Relativity of Public Policy
Whenever public policy is involved, differences among the decisions
of different courts are inevitable because public policy-as the Per6
° Cavers, "A Critique of the Choice-of-Law Problem," 47 HARV. L. REv. 173
at 184 (1933).
61
See the Bollack case, cited supra, note 58. For another example, let us suppose
that an English concern in Sweden, having gold or exchange which belonged to an
Englishman who was in that country, refused to turn it over to him on the ground
of his obligation under British law to assign these assets to the British government.
The British government could not expect enforcement of this regulation in Sweden.
Cf. Mezger, "Les Mesures du Controle des Changes et les Principes du Conflit de
Lois," 4 Nouv. REv. 527 at 531 (1937) (at Nos. 8-24); dictum of Pecora, J., in
Feuchtwanger v. Central Hanover Bank & Trust Co., 27 N. Y. S. (2d) 518 at 521
(Sup. Ct. 1941), affd. 263 App. Div. 7u, 31 N.Y.S. (2d) 671 (1941). Penal
laws may also be mentioned in this connection. Cheatham, "Internal Law Distinctions
in the Conflict of Laws," 21 CoRN. L. Q. 570 at 571 (1936); CHEATHAM, DowLING,
AND GooDRICH, CAsES AND OTHER MATERIALS ON THE CONFLICT OF LAws, 1st ed.,
502 (1936); Leflar, "Extrastate Enforcement of Penal and Governmental Claims,"
46 HARV L. REv. 193 (1932); CHESHIRE, PRIVATE INTERNATIONAL LAW 75 et seq.
( 193 5). Some statutes relating to foreign exchange regulations are e}..-pressly termed
penal: various German "retaliation" statutes, for example, are so designated. 1939
DEV. ARCH. 226, 642. Other statutes, though not so designated by their own terms,
are treated as penal by the courts. Thus, in Eismann v. Melzer, (Trib. Com. Brussels, June 9, 1938) 31 LA JuRISPRUDENCE CoMMERCIALE DE BRUXELLES 412 (1938),
the appointment of a "commissioner" for the plaintiff in pursuance of the Austrian law
of April 13, 1938, was held to be "an actual punishment although in appearance a
measure for the protection of a social int~rest." On political laws, see discussion in
section VI, A, to be published in the second installment of this article.
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manent Court of International Justice puts it-is a notion "a definition
of which in any particular country is largely dependent on the opinion
prevailing at any given time in such country itself." 62 We have to deal
with a "relative" or "variable" notion. 63
Public policy, then, varies from country to country; the standards of
"what is honest and decent for a legislator" 64 are not the same everywhere. Public policy varies also in time; jurisprudence reveals that
"what could hurt the public order yesterday need not necessarily hurt
it today." 65 The problem of polygamy will be regarded differently in
the same country and at the same time depending upon whether the
foreign parties are European or Oriental.66 The mere recognition of a
right created abroad will be more readily accepted than a direct enforcement of such a right in the forum. 67 The decision to accept or reject
a foreign law will vary to a certain extent, according to whether the
result of the application of the foreign law will be remote and harmless in the state of the forum or whether it will interfere in an intolerable manner with domestic conditions or vested interests.68 Although a
court ought to be guided by the conception prevailing in the community
and not by its "individual notion of expediency or fairness," 69 the de62
Judgments Nos. 14, 15, July 12, 1929 (P.C.1.J., Ser. A, Nos. 20/21), 2
HunsoN, WoRLD CouRT REPORTS 344 at 375, 404 (1935).
63
See, e.g., Straus & Co. v. Canadian Pacific Ry., 254 N.Y. 407 at 413, 173
N.E. 564 (1930).
64
Vereeniging voor den Effectenhandel v. Koninklijke Nederlandsche, (Hooge
Raad, Mar. 13, 1936) 34 BuLL. INST. JuR. 304 (1936), 31 REv. CRITIQUE 733
(1936), 1936 NEDERLANDSCHE JuRISPRUDENTIE 497; Vereeniging voor den Effect:enhandel v. De Bataafsche Petroleum Maatschappij, (Hooge Raad, Mar. 13, 1936)
34 BULL. INST. JuR. 315 (1936), 1936 NEDERLANDSCHE JuRISPRUDENTIE 506.
65
Ville d'Anvers v. La Belgique industrielle, (Cour d'App. Brussels, Feb. 4,
1936) 3 Nouv. REv. 158 at 166 (1936); SIREY 1937.IV.1 (comment of Mestre).
66
Despagnet, "L'Ordre Public en Droit International Prive," 16 CLUNET 5 at
8 (1889) (native of Algeria); Healy, "Theorie Generale de l'Ordre Public," 9
REcUEIL CouRs 1925.IV.41 I at 464 (Indians of the United States); comment on
polygamy and the conflict of laws, 32 YALE L. J. 471 (1923).
67
Courts constantly recognize rights which they do not enforce. A court recognizes a right when it for any purpose treats the right as existing. A court enforces
a right when it gives the person who claims the right either the means of carrying
it into effect or compensation for interference with it. The distinction between
recognition and enforcement of rights is often stressed as a means of securing preferred
treatment of vested rights. D1cEY, CoNFLICT OF LAws, 4th ed., 19 et seq. (1927).
68
On the contact theory developed from these distinctions, see discussion in
section VII, A, to be published in the second installment of this article.
69
Loucks v. Standard Oil Co., 224 N.Y. 99 at I I I , 120 N. E. 198 (1918);
Jacoway v. Denton, 25 Ark. 625 at 634 (1869); Chaffee v. Farmers' Co.-Op. Elevator
Co., 39 N. D. 585, 160 N. W. 616 (1918).
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termination of what is or is not public policy may depend to a large
extent upon the predilections of the judges.
As early as I 824, an English judge said that public policy "is a very
unruly horse; when once you get astride it, you never know where it
will carry you."'10 And today some writers believe that the notion of
, public policy, or ordre public, because of its variability has become
useless. It is, they say, an obscure notion, fluctuating and unprecise; 71
an "enigma"; 72 "the still unexplored and incompleted part of Private
International Law." 73 "Its relativity," they say, "has robbed the law~
of one of its most valuable merits: certitude, the security it gives to
human relations." The argument of public policy, according to these
writers,. "summons illegality to assist the social order." 74
This seems to go too far. It is certain that, when the controlling
idea of public policy intervenes, "the mechanical application of conflict
rules" 75 ceases. Their weakening may be regrettable. It is by no means
"needless." It might be worthwhile to abandon a reasonable amount of
certainty and of uniformity, actual or supposed, in order to pave the
way for decisions which appeal to one's sense of justice.76 One will be
all the more inclined to accept the concept if one can believe judges will
handle it without local fancies, cautiously and conscientiously. 77
70

Burroughs, J., in Richardson v. Mellish, 2 Bing. 229 at 252, 130 Eng. Rep.
294 (1824).
71
Balogh, "Le Role 'du Droit Compare dans le Droit International Prive," 57
REcuEIL CouRs 1936.III.577 at 641.
72
l BARTIN, PRINCIPES DE DROIT INTERNATIONAL PRIVE 210 (1930).
73
1 KAHN, ABHANDLUNGEN ZuM lNTERNATIONALEN PRIVATRECHT 251 (1928),
74
·
Louis-Lucas, "Remarques sur l'Ordre P~blic," 28 REv. DRoIT INT. PRIVE 393
(1933).
75
Nutting, "Suggested Limitations of the Public Policy Doctrine," 19 MINN. L.
REv. 196 at 198 (1935).
76 "What is wanted are decisions that appeal to one's sense of justice." Lorenzen,
"Tort Liability and the Conflict of Laws," 47 L. Q. REv. 483 at 490 (1931).
"Their [ the Anglo-American courts'] aim has been to render a just decision under
the circumstances of the particular case and they have reached their conclusions so far
as possible by consideration of the social interests involYed." Lorenzen, "Territoriality,
Public Policy, and the Conflict of Laws," 33 YALE L. J. 736 at 750 (1924).
77
The appraisal of social values cannot be. avoided in the courts and the question
of what is and what is not important in such appraisal is never a matter of pure logic.
Rationalizing itse!f is nothing but "devising plausible arguments for accepting what
is imposed upon us by the traditions ...." CARDOZO, THE NATURE OF THE JuDICIAL
PRoc~ss 17 5 ( 1921), quoting Robinson, "The Still Small Voice of the Herd," 3 2 PoL.
' Sci. Q. 3 12 at 3 l 5-3 I 6 ( I 9 I 7). Judicial process in its highest reaches "is not
discovery, but creation." CARDOZO, id. I 66. "Every time they [ the judges] interpret contract, property, vested rights, due process of law, liberty, they necessarily enact
into law parts of a system of social philosophy." Theodore Roosevelt, Message to the
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Recourse to the device of public policy has proved necessary in
every country. 78 At the moment when the judge has resolved all doubt
as to the content, the spirit, the intent and the social purpose of the foreign rule in question, the relativity of the notion of public policy will
not necessarily bring about a dangerous confusion. The variations in the
decisions then appear as nothing but the reflection of the natural variability of social life and human judgment and could almost be regarded
as normal.

V
PRINCIPAL CAUSE OF THE EXISTING CONFUSION

A. Foreign Exchange Regulations and the Inherent Difficulties
Involved in Dealing with Them
The unsatisfactory condition of international jurisprudence in the
field of foreign exchange regulations has a cause peculiar to this field
of the law. The lack of proper knowledge of the motives, the substance, the purpose and the application of these recent and novel and
often revolutionary statutes is astonishingly great.
The legislation varies from one country to another. Retroactive
encroachments upon the vested rights of foreign creditors, for instance,
admittedly constituted the backbone of the German legislation from
the very beginning. It began with a prohibition against paying off
certain categories of so-called old creditors. 79 In order, however, to
maintain the influx of foreign capital into Germany as long as possible,
Congress, Dec. 8, 1908, 43 CoNG. REc. 16 at 21:2 (1908). "Adherence to the
traditional concept of public policy may sometimes yield more security than the maintenance of the delusive rigidity of rational principles." DoNNEDIEU DE VABRES, L'EvoLUTION DE LA JURISPRUDENCE FRAN!;AISE EN MATIERE DE CoNFLIT DEs Lois DEPUIS
LE DEBUT DU XX SrncLE 682 (1937). "So far as this country is concerned, it must
be remembered that the Anglo-American legal tradition, which directs and controls
our legal mode of resaoning, will in the ve1y nature of things prevent our judges from
acting in an arbitrary manner within the field of the conflict of laws." Lorenzen,
"Territoriality, Public Policy, and the Conflict of Laws," 33 YALE L. J. 736 at 751
(1924).
78
" • • • the doctrine of public policy remains a most effective force in English
law." Knight, "Public Policy in English Law," 38 L. Q. REv. 207 at 218 (1922).
"Public policy constitutes a doctrine absolutely necessary for all countries at all
times." Healy, "Theorie Generale de l'Ordre Public," 9 RECUEIL CouRS l 92 5.IV.41 l
at 546. The doctrine, it is true, is sometimes dressed up in different forms. Cf. Cavers, "A Critique of the Choice-of-Law Problem," 47 HARv. L. REV. 173 at 192 et
seq. (1933).
79 "Old" creditors, as distinguished from "new" creditors, are those whose claims
'
date back to before July 16, 1931.
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the German government hastened to state that the rights of "new
creditors" would not fall under the ban.
British regulations issued after the outbreak of the present war had,
at least in principle, no retroactive effect. The Defense (Finance)
Regulations of November 23, 1939, enumerated the transactions that
had to be licensed and added that this "paragraph shall not ... restrict
the doing of anything which is . . . necessary for the purpose . . • of
performing a contract made before the third day of September 1939." so
The British regulations were concerned with agreements entered into
after the promulgation of the new rules. The French regulations of
1939 were of similar nature.81
Most of the South American provisions, the Brazilian legislation
for instance, have favored a "flexible" system as contrasted with the
"rigid" system prevailing in European countries. 82 The Brazilian government allotted the available foreign exchange at different rates,
thus establishing a system of priorities. For tra~sactions considered less
urgent, the interested party was compelled to buy exchange at higher
rates. Encroachment on existing contractual obligations occurred only
indirectly and in a few special cases.
Retroactivity, which is often discussed in the decisions, is only one
of the characteristics that make the exchange restrictions of the various
countries different from one another. But it is not alone their variety
that increases the difficulty of dealing with them. 83 The technique of all
so No. 1620, § 3 (2) (b), 1939-1 Statutory Rules & Orders 862 at 866. See
BANK FOR INTERNATIONAL SETTLEMENTI, FoREIGN ExcHANGE REGULATIONS, Great
Britain (1940). " . . . the rights of non-residents are practically unaffected by the
regulations and • • • [ the regulations] clearly indicate the policy of allowing the
performance of existing commitments." Mann, "Exchange Restrictions in England,"
3 Mon. L. REv. 202 at 213 (1940).
81
See French decrees of Sept. 9, Oct. 4, Nov. 10, Dec. 5, 1939; April 9, April
24, and May Io, 1940.
82
AGHION, LE CoNTR0LE DES CHANGES (1939); Bratter, "Foreign Exchange
Control in Latin America," 14 :foREIGN PoucY REPORTS 274 (1939); JuLLIEN,
LEs DIFFERENTI REGIMES DE CoNTR0LE DES CHANGES ET LEuR MonALITE D'APPLICATioN EN FRANCE 19 et seq. (1938).
83
"A certain degree of confusion has arisen from failure to distinguish between
the exchange control established in this country under the freezing orders and the
control measures which have characterized the international transactions of numerous
countries during the past decade. The conditions which have prompted rigorous
exchange control in other countries do not exist here. So-called freezing control in
the United States is distinctly an essential element of national defense." Taylor,
"Frozen Funds and National Defense," 4 FOREIGN CoMMERCE vVEEKLY, Aug. 9,
1941, p. 6 at 7:2. Cf. also Foley, "Freezing Control as a Weapon of Economic
Defense," NEW YoRK FEDERAL RESERVE BANK CIRCULAR, Nov. 1941; comment, 41
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this legislation is novel. Some countries spare no effort to camouflage
the import of the new enactments. There is, too, the element of con~
tinuous change and amendment so that even the expert meets tremendous obstacles in trying to keep up to date.
The final result is that because of ignorance "some remarkable
heresies" 84 continue to exist among international jurists while the most
conscientious counsel and judges are arriving at amazing conclusions.
In Graumann v. Treitel, 85 recently decided by the court of King's
Bench, the parties had been partners in a commercial enterprise in
Berlin, where, of course, their relations were governed by the German
law. Graumann emigrated to England. A settlement was effected between them, as Qf September 30, 1939, and this resulted in a certain
balance in Graumann's favor. Later, Treitel also went to England,
where he was sued by his former partner for the balance due. The
English court, among other questions, discussed whether the debtor,
according to German law, could legally pay in England. Justice Atkinson contended that if the defendant had remained in Germany, he
certainly could not have remitted to the plaintiff in England without a
license. In his opinion, however, the legal situation, even under German law, had been changed by the emigration of both parties. "There
is no doubt," commented Justice Atkinson, "that, once they both became currency foreigners, there was no currency restriction which
prevented Treitel from paying his debt." Yet the German prohibitions
positively and clearly intended to interfere with payments of just this
kind. 86
CoL. L. REv. 1039 at 1045 (1941); THIESING, CoNTROL OF FoREIGN-OWNED PROPERTY IN THE UNITED STATES (1941).
84
Parcq, L. J., in Kleinwort Sons & Co. v. Ungarische Baumwoll Industrie A. G.
and Hungarian General Creditbank, 55 T. L. R. 814 at 817 (C. A. 1939).
85
[1940] 2 All Eng. 188 at 195, 162 L.T. 383 (1940).
86
The German foreign exchange regulations provide that restrictions, prohibitions and duties to which emigrants from Germany were subjected in Germany remained binding on them after their emigration. Third Durchfuerungsverordnung of
Dec. 1, 1935, § 6, REICHSGESETZBLATT (hereafter cited as "RGBI.") 1935.I.1408;
Fifth Durchfuehrungsverordnung of May 25, 1936, RGBI. 1936.I.467, and, according to the subsequent codification, the Devisengesetz of Dec. 12, 193 8, §§ 5 5, 56,
RGBI. 1938.I.1741, 1742. A German emigrant creditor of a German emigrant
debtor is thus merely entitled to a payment into a German blocked account. NussBAUM, MoNEY IN THE LAW 497, note 42 (1939). The decision of the King's Bench
in the Graumann case (supra, note 85) is based on a judgment of the Reichsgericht
which, although not cited in the English report, can be identified from the excerpts
quoted as an order of the Great Senate for Civil Matters (Bechsluss des Grossen
Senats fuer Zirlilsachen) of May 23, 1936, 151 RGZ. II6. This order of the Reichsgericht does not contain a single word referring to emigration from Germany. The
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The 'supreme Court of New York went further.· In Gross v. Continental Rubber Export Corporation,87 it was said, with regard to the
German Devisen law of December, I 93 8:
" ... That law apparently contemplates some mere supervisory
control of foreign exchange in Germany and interdicts the sending
of funds beyond the territorial limits of the land. It does not,
however, assume to proscribe the payment of moneys by a debtor
in satisfaction of a just debt due and owing to a creditor, whether
such payment is to be made in Germany or elsewhere." 88
Even more unfortunate are false analogies which have been drawn.

In W erfel v. Zivnostenska Banka 89 the plaintiff sought to recover in
New York a deposit left with the defendant bank in Czechslovakia.
The question was whether the transfer prohibitions in force in occupied
Czechslovakia should be held relevant to the instant litigation. Said
the court:
"This case presents a situation where the decrees made by the
de facto government, which are objected to, are not confiscatory in
their nature at all but are regulatory of foreign exchange transactions only to approximately the same degree as existed under the
old Czechslovakian government and such as exist to common
knowledge in the United States today in so far as certain belligerent countries are concerned." 90
English judgment, unfortunate in this as well as in other respects, moreover overlooked
that the ruling of the Reichsgericht-that a German debtor could not be discharged
against the will of his foreign creditor-caused such indignation in German governmental circles that in 193 7 (see infra, notes II 0-11 2) a statute was passed which
was designed to make similar decisions impossible. "Whether the pretension of the
German legislature to regulate relations of persons domiciled in England ( or in the
United States) should not be rejected, is, of course, a quite different problem. The
state may act "ultra vires" and "exceed its acknowledged authority." D1cEY, CoNFLICT
OF LAws, 4th ed., 23-24 (1927); Casparius, "Ungeloeste Fragen auf dem Gebiet der
Zivilrechtsfolgen der deutschen Devisengesetzgebung," 86 JHERING's JAHRBUECHER
33 at 61-62 (1936). For an instance where the pretension of the German legislature
became of actual interest, see Loeb v. Bank of Manhattan Co., 18 N.Y.S. (2d) 497
·
(Sup. Ct. 1939).
87
175 Misc. 496, 24 N. Y. S. (2d) 699 (1939). Cf. Stern v. S. S. Steiner,
Inc., 12 N. Y. S. (2d) 44 (Sup. Ct. 1939).
88
I 7 5 Misc. at 499. See the discussion infra, section V, B, and section VI, A,
to be published in the second installment of this article.
89
260 App. Div. 747, 23 N. Y. S. (2d) 1001 (1940).
90 Id., 260 App. Div. at 752. See similar reasoning in Steinfink v. North German
Lloyd S. S. Co., 176 Misc. 413, 27 N. Y. S. (2d) 918 (1941). Contra: Goldarbeiter v. Cunard White Star, 27 N. Y. S. (2d) 920 (Sup. Ct. 1941).
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These examples leave no room for discussion; the courts simply
were insufficiently acquainted with the foreign legislation with which
they were dealing. Such decisions are really based on the judge's pro- •
jection of legal institutions with which he is familiar to foreign situations. In this way, they violate the most important rule of comparative
law: similia similibus.
In dealing with foreign exchange restrictions in force in foreign
countries, it should not be forgotten that there is but little authority
on this subject: sound and practicable rules are still to be developed.
In this state of the law it is particularly important to use the inductive
method of empirical science and to start with an adequate investigation
into the foreign facts. "Ne n'arretons-nous au 'construit'; faisons le
dominer par le 'donne."'91
B. An Example of Foreign Exchange Regulations Giving Rise to
Difficulties: The German System

Development
It will suffice to examine, by way of illustration, the foreign exchange restrictions of a single country.
The German rules appear to be the most suitable for our purpose.
In Germany, the scope of the regulations has been extended farther,
and their system perfected to a higher degree than anywhere else.
Directly or indirectly, they have greatly influenced the regulations of
other countries. Moreover, although the cases involving the German
regulations have now decreased in number, since the outbreak of the
war, and may be expected to decrease still more, the courts of the
various nations have in the recent past been concerned with them to a
larger extent than with the rules of any other country.
The original German law in this field was concerned with the German short-term and long-term indebtedness which, after the first world
war, had assumed enormous proportions. To the public "reparation"
debts were added the extensive private obligations incurred by German
corporations. 92
I.

91

Words used by Fransois Geny.
The total foreign investment in Germany as of July, 1931, is estimated at
29.7 billion reichsmarks. 2 UNTERSUCHUNGSAUSSCHUSS FUER DAS BANKWESEN, UNTERSUCHUNG DES BANKWESENS (Statistiken, zusammengestellt von der Volkswirtschaftlichen und Statistischen Abteilung der Reichbank) 462, 463 (1934). Cf. HARRIS,
GERMANYS FOREIGN INDEBTEDNESS (1935).
92
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In 1931, when the United States alone held about $1,800,000,000
in German securities, a crisis arose. 93 On all sides, renewal of short• term credits was refused. The German government publicized the danger of a collapse of the currency and met with representatiyes of the
principal creditors to discuss extensions of time. These were the socalled stand-still negotiations.9 ,1
In the fall of 19 3 1, without waiting for the result of the negotiations,
the German government took these three steps.95 (1) Payments of
principal of short-term debts and, soon thereafter, of long-term debts
were prohibited, unless specially licensed; (2) certain dealings in foreign exchange were subjected_ to control; {3) investments in foreign
countries held by residents of Germany were required to be reported,
so that they might be acquired either by the government or otherwise
administered in the public interest. These were the measures from
which the subsequent restrictions developed.
When Hitler came to power in 1933, the difficulties had by no
means been overcome. The Reichsbank, which had not yet abandoned
the gold standard and which in 1930 had owned more than 2,806 million reichsmark worth of gold and foreign exchange eligible for cover
of banknotes,96 had in June, 1933, come to own a mere 280 millions
worth.97
A prohibition promulgated June 9, 1933, against transfer of interest and amortization payments 98 supplemented the prohibition of 193 1
against payment of the principal of credits owned abroad. The German
debtors were ordered to pay over the interest and other recurring items
to the Konversionskasse in German currency. According to the German
regulations, the debtors, by making these payments, were released from
their obligations without the consent of the creditor-obligees. At first
it was possible for creditors, though only to a small extent, to transfer
98

See FoREIGN BoNDHOLDERS PROTECTIVE CouNcIL, ANNUAL REPORT FOR
1936, p. 405; 138 CoMMERCIAL & FINANCIAL CHRONICLE 4375 (1934).
94 The stand-still negotiations dealt with 6,300 million reichsmarks of short-term
credits granted by foreign banks. See Schumacher, "Germany's Present Currency
System," THE LESSONS OF MONETARY EXPERIENCE, ed. Gayer, 203 at 217 (1937)
(Essays in Honor of Irving Fisher).
95 See chiefly Devisen Verordnung of Aug. 1, 1931, RQBl. 1931.I.421.
96 1933 STATISTISCHES JAHRBUCH FuER DAS DEUTSCHE REicH 339; 1934 id. 339.
97 About 7.8% of the cover provided for in the German Bank Law, § 28, RGBI.
1924.II. 235 at 242. See also HARTENSTEIN, DEvISENNOTRECHT II (1935).
9 s Gesetz ueber Zahlungsverbindlichkeiten gegenueber dem Ausland, of June 9,
1933, RGBl. 1933.I.349.
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abroad some of the amounts thus paid into the Konversionskasse. 99
Later this became wholly impossible.100
The government's policy of employing every means to increase the
importation of raw materials further aggravated the foreign exchange
situation in the Third Reich. Germany thereupon faced the alternative
"of either foregoing its aims of liberation and rearmament or subjecting foreign commerce to regulation." 101
The Reich chose the latter alternative and, in the "New Plan" of
r934, inaugurated the public management (Bewirtschaftung) of all
exports and imports. No goods could be exported, unless it was made
certain that the foreign exchange given in payment would be available
for acquisition by the government. No goods could be imported unless the newly created supervising authorities ( U eberwachungsstellen)
found their purchase useful and the terms of the transaction advantangeous from the point of view of governmental policy.102
The Four Year Plan of r936 had the same ultimate purpose as the
"New Plan" of r934, namely, as Hitler himself proclaimed at the
Party Convention of r936, "to create the basis on which the final solution of the vital problems of the German people may be put through
at the proper moment." 103 The plan provided especially for the development of production in fields where it was deficient or wholly lacking in Germany (including mineral oil, synthetic rubber and light
metals). Extraordinary resources had to be found in enormous quantities. Hence the decision to lay hands on all available reserves.10'
99

Creditors were, in particular, able to obtain long-term bonds (scrip, Fundierungsbonds, Fundierungsschuld'{Jerschreibungen)which could be disposed of only at a large
discount. See Runderlasse (RE) 26/39 Devisenstellen (D. St.) of March 6, 1939,
at V, A (orders of the Reichsminister of Economics).
100
1939 DEv. ARCH, 340. Concessions were, by way of exception, made by
Germany to some countries in trade agreements, these concessions constituting a trump
card in the negotiations. The transfer agreement with France permitted, e. g., the
transmission of 3 o/o to French creditors if they renounced any further claim. 193 9
DEV. ARCH. 899 et seq. As to Swiss and Dutch creditors, see RE 84/38 and 115/38
D. St.
101
Karl Blessing ( a member of the Board of the Reichsbank), "Devisenbewirtschaftung und Aussenhandel," 1938 DEUTSCHER VoLKSWIRT 559.
102
TRoEGER, IMPORT UND EXPORT NAcH DEUTSCHEM UND AusLAENDISCHEM
DEVISENRECHT, 3d ed. (1937); voN BLEICHERT, Drn MASSNAHMEN DEUTSCHLANDS
ZUM AusGLEICH DER ZAHLUNGSBJLANZ UNTER BESONDERER BERUECKSICHTIGUNG
DES NEUEN PLANES (1940); HARTENSTEIN, DEVISENNOTTECHT 12 (1935).
108
Staatssekretaer Neumann, "Devisenwirtschaft im Angelpunkt der Wirtschaftspolitik," 1939 DER VIERJAHRESPLAN, No. 1/2, p. I I et seq.
104 Id.
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First of all, the aggregate of Germany's foreign indebtedness as
expresed in reichsmarks was reduced in a singular way. Of the loans
made to Germany, after the inflation had been overcome, the greater
part had been expressed in terms of dollars, sterling or florins and
contained a gold clause. An act of June 26, 1936,105 required that foreign-currency debts be converted into reichsmarks and that, in this
conversion, even in the presence of a gold clause, any ,supervening
devaluation, of the foreign currency should be taken into account.100
This act, which was applicable only to foreign and not to German creditors,101 resulted in large "savings." 108 These, however, did not enure
to ,the benefit of the German debtors. By a further enactment they
were taxed away as "devaluation profits" and taken in their entirety by
the Reich.109 ,
Creation of additional means for the furtherance of the Four Year
Plan was also the purpose of the Act of May 27, 1937.110 With respect
to the principal of debts, the regulations of 1931 had gone no farther
than to forbid debtors to pay their foreign creditors. The Reichsgericht
had consequently felt warranted in regarding this prohibition as a temporary emergency measure and had.held that there was no way in which
the debtors could discharge their obligations.111 The new act filled the
gap by supplying such a means, permitting the debtors to pay the principal, when it fell due, into the Konversionskasse in exactly the same
105
Gesetz ueber Fremdwaehrungs-schuldverschreibungen, of June 26, 1936,
RGBI. 1936.I.515, and Verordnung ueber Fremdwaehrungsschulden, of Dec. 5, 1936,
RGBI. 1936.I.1010.
106
Against these rules, foreign creditors may neither set up a conflicting judgment
as re's judicata nor invoke the proper law of the contract; this, in the German view,
would defeat the purpose of the German law and therefore is against German public
policy. 1937 DEv. ARCH. 1503.
107
·
1937 DEv. ARCH. 1507. Cf. NussBAUM, MoNEY IN THE LAw 394 (1939).
108
ELLIS, ExcHANGE CoNTROL IN CENTRAL EUROPE 299 ff. (1941), states
that Germany's foreign indebtedness, which amounted to 23,800 million reichsmarks
, in July 1931 (cf. supra, note 92), was only about 10,000 million reichsmarks in February I 93 8, the reduction to the extent of about 6,000 million reichsmarks having
been due to currency devaluations abroad.
109
Gesetz ueber Abwertungsgewinne, of Dec. 23, 1936 RGBI. 1936.I.u26.
110 Gesetz zur Regelung von Kapitalfaelligkeiten gegenueber dem Ausland, of
May 27, 1937, RGBI. 1937.I.600.
111
151 RGZ.II6 (May 23, 1936), cited supra, note 86; 65 JuR. WocH. 2859
(1936) (July 23, 1936), 152 RGZ. 268 (Oct. 30, 1936). Cf. Dietrich, "Verpflichtung eines auslaendisclien Glaeubigers, eine ihm auf Sperrkonto angebotene Zahlung
an Erfuellungsstatt anzunehmen," 34 BANKARCHIV 516 (1935); Ascarelli, "Controllo
sulle divise e debiti di moneta estera," 34 RivISTA DEL DIRITTO CoMMERCIALE I.195
(1936).
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manner as had been provided for recurring items in the Act of June 9,
1933.112 Funds in an enormous amount thus began to fl.ow into the
German treasury and could be put to productive use for the Four Year
Plan at the expense of Germany's foreign creditors.
Meanwhile, the net formed by other restrictions on foreign exchange was drawn closer and closer,113 until finally it ·was pulled tight
in the comprehensive Devisengesetz of December 12, 1938.114
This statute contains a systematic enumeration of acts which are
prohibited, unless specifically licensed.115 All export of capital is forbidden.110 In order to compel foreign debtors to pay their German
creditors in foreign currency and thus to increase further the available
exchange, importation of German banknotes is likewise forbidden; 117
even German agencies abroad may not accept German money.118
The prohibitions cover almost every transaction that has any contact, however slight, with a foreign country.119 Even among Ger112 Supra, note 98. Strictly speaking, German debtors were permitted to ask
their foreign creditors to select one of three alternatives: ( l) acquiescence in payment
of the amount due into a blocked account, ( 2) leaving the amount due with the debtor,
or in certain cases, (3) a special agreement for extension of time. Usually no alternative was accepted, with the result, according to the German law, that the German
debtor could discharge his debt by making payment to the German public agency.
113 Schultze-Schlutius, "Das Neue Devisengesetz," 1938 DEv. ARCH. 1281.
114
Gesetz ueber die Devisenbewirtschaftung (Law on Public Management of
Foreign Exchange), commonly called "Devisengesetz," of Dec. 12, 1938, RGBI.
1938.I.1733. The previous codifications were of May 23, 1932, RGBI. 1932.I.231,
and Feb. 4, 1935, RGBI. 1935.I.105.
115
Devisengesetz, §§ l 0-45 ( Genehmigungsbeduerftige H andlungen und Verbote ),
RGBI. 1938.I.1736-1740. These provisions are, in terms of German administrative
law, prohibitions with the reservation to grant permission (Verbote mit Genehmigungs:1orbehalt).
116 Even the transfer of capital by other means than those expressly enumerated in
. the Devisengesetz must also be regarded as a violation of the existing regulations. Richtlinien fuer die Devisenbewirtschaftung, Dec. 22, 1938, RGBI. 1938.I.1853, § 4.
117
NussBAUM, MoNEY IN THE LAW 477 (1939), asserts that the prohibition
against reintroducing German money was "designed to destroy 'black' foreign trading
in unlawfully exported reichsmarks." This, however, is at variance with the statement
of the Reichsgericht, Oct. 26, 1936, 66 JuR. WocH. 319 (1937). Moreover, if this
were the purpose of the statute, the German government would presumably have made
some provision for the protection of bona fide holders. Cf. the discussion to be published in the second installment of this article, note 225.
118
Devisengesetz, § 19, RGBI. 1938.I.1738.
119
Acts in violation of the provisions of the Devisengesetz are, as a general rule,
declared null and void; judgments and executions, if they direct the performance of
acts that require a permit, are themselves conditional on the issuance of a permit. Devisengesetz, §§ 64-68, RGBI. 1938.I.1743.
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mans,120 no shares in any enterprise can be sold or purchased freely .if
the enterprise owns foreign assets.121
Other provisions should be especially mentioned.122 Section 14 re~
quires a license for the assignment or other disposition of any obligation which is expressed in terms of foreign money. If either the debtor
or the creditor is a foreigner, or if the contemplated disposition is for
the benefit of a foreigner, a license is required even though the debt is
expressed in r~ichsmarks.
For the renewal of an outstanding loan, as well as for the making
of a new loan, a license is required if a foreigner is involved. Refusals
to permit the renewal of loans which were secured by property owned
by foreigners resulted in a series of foreclosures. Since a license was
needed not only for private sales but also for judicial sales, by which
rights in land were transferred from or to a foreigner, the "commissions for price administration" were able to fix the terms on which
foreign holdings of German real estate were acquired by German
hands.123
A special chapter in the Devisengesetz is directed against the "flight
of capital" ( Kapital fiucht) .124 The foreign . exchange control offices
(Devisenstellen) 125 are empowered to order the suspension of the
120
By the terms of the general provisions of' the Devisengesetz, §§ 1-9, RGBl.
1938.I.1735-1736, the distinction drawn between Getmans and foreigners for the
purposes of the foreign exchange regulations ("currency inlanders" and "currency
foreigners") is based not on citizenship (nationality) but on domicile or residence.
Cf. discussion to be published in the second installment, note 228.
121
Devisengesetz, § 37, RGBl. 1938.I.1739.
122
Many of the provisions of the Devisengesetz, e.g., those requiring reports of
certain kinds of assets, §§ 46-53, RGBI. 1938.I.1740-1741, are not directly relevant
to the purpose of this pap_er and will not be discussed.
128
Goeing, "Liegenschaften im Devisenrecht," 1939 DEv. ARcH. 265. Cf. 30
WARNEYER's REcHTSPRECHUNG 165, No. 70 (1938) (decree that property belonging
to estate be sold in disregard of terms of will and desire of devisees) .
124
Devisengesetz, §§ 54-63, RGBI. 1938.I.1741-1743. The utmost difficulty
was often entailed in obtaining the permits that were required for moving the household effects of a person leaving Germany, for forwarding baggage, for sending gifts,
and, indeed, for shipping any goods abroad. 1939 DEv. ARCH. 473, 494. See,
moreover, as to emigrants, supra, note 86. Except by special permission, a Jew crossing the German border may take with him only "such articles as are absolutely necessary for personal use." Devisengesetz, § 58, RGBI. 1938.I.1742. Exchange regulations for the Protectorate of Bohemia and Moravia of June 23, 1939, SAMMLUNG
DER GESETZE UND VERORDNUNGEN, No. 155, § 22, provide that for the exportation
of any article of "appreciable value" ( von erheblicherem Wert) a permit shall be
required for which a fee up to 20,000 kroner may be charged; the permit may also
be made dependent on conditions, the fulfilment of which "would contribute to the
aims of the foreign exchange legislation."
125
Devisengesetz, §§ 1-3, RGBI. 1938.I.1735.

FOREIGN EXCHANGE RESTRICTIONS

809

right of a foreigner or of a German to dispose of his property, or any
particular items of property, if there appears to them to be "sufficient
suspicion" that he intends to remove any assets from the area of their
control.120 The offices, it is further enacted, "may also make other protective dispositions." Persons subjected to these measures have no redress, even if the restrictions are later removed on the ground that they
were erroneously imposed.121 These exorbitant administrative measures,
termed Sicherungsanordnungen (safeguarding injunctions), are wholly
distinct from judicial seizure or forfeiture. 128
The penal provisions of the statute, some of which are directed at
acts committed abroad, are many and varied.120 Money or property
involved in any violation is subject to seizure no matter to whom it may
belong, unless the owner can "prove that he did not have and could
not have had any knowledge of the crime and that he did not derive
any advantage from it." 180 Such provisions as this permitted a high
degree of pressure to be brought to bear on persons apprehensive of
prosecution.131 This was facilitated by another provision of the statute
to the effect that, if the offense charged was one for which the statute
imposed only fine or forfeiture, and if the person accused did not insist
on the regular judicial procedure, the foreign exchange and custom
authorities could impose the penalty forthwith, waive entry of the conviction on the penal register and close the case. This was called "jurisdiction by permission" ( Unterwerfungsverfahren) .182
126

As to the prevention of undesired transfers of real estate, see Ausfuehrungsverordnung of the Minister of Justice, April 14, 1939, IOI DEUTSCHE JusTiz 658
(1939).
121
"For measures taken on the basis of this law and of rules issued for its application, no indemnification will be allowed." Devisengesetz, §§ 9, 63, RGBl. 1938.
I.1736, 1742.
128
See, on this subject, FLAD, BERGHOLD, und FABRICIUS, DAs NEUE DEVISENRECHT 176 et seq. (1939); Clausnitzer, "Die Sichernden Massnahmen im Devisenstrafverfahren," 68 JuR. WocH. 513 (1939).
129
Devisengesetz, §§ 69-93, RGB1. 1938.l.1743-1747. According to an earlier
statute enacted December I, 1936, and dealing with sabotage, the death sentence
may be imposed for "leaving assets abroad" if "grave damage to the national economy"
results. RGBI. 1936.l.999.
130
Devisengesetz, § 72 (3), RGBI. 1938.l.1744.
181 Cf. Perrin, "L'Anschluss et la Confiscation des Valeurs Mobilieres Appartenant aux Emigres," 5 Nouv. REV. 526 (1938).
182 Devisengesetz, §§ 89, 93, RGBI. 1938.I.1747. The exchange regulations
for the Protectorate of Bohemia and Moravia, 1939 SAMMLUNG DER GESETZ UND
VERORDNUNGEN, No. 155, § 37, provide that "for special reasons, worthy of consideration" the Minister of Finance may "exceptionally" waive criminal prosecution for
violation of these regulations.
.
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Administration and Practice

The Devisengesetz of December 12, 1938, which has just been
briefly reviewed, contains no provisions dealing with the crucial questions of when and to what extent applications for licenses . may be
granted.
Power in this regard is vested in the administrative authorities.188
For their guidance the Reichsminister of Economics on December 22,
1938, issued the so-called Richtlinien (directive instructions) 134 and
later supplemented them with orders and circular letters.185 These are
several hundred in number. Their index is a book in itself, and special
instructions were issued to help officials to find their way through it.
Some of the orders were published 136 but others included instructions
which, as it was put, "are not appropriate for publication." 187 These
''general confidential orders" remained secret.188
The character of these voluminous regulations will be sufficiently
disclosed by a brief examination of the important provisions dealing
with Sperrmark- {blocked marks) .139
Sperrmark, which are not even mentioned, by name in the Devisengesetz itself, are claims expressed in reichsmark, most frequently
bank accounts, that are owned by foreigners. These claims are, as we
have seen, blocked by section r4 of the Devisengesetz; it is only in
certain cases, and then only with the consent of the competent authorities, that payments may be mac;l_e from them.
The regulations distinguish between various classes of Sperrmark.140 There are some purposes for which, in general, any 0£ them
may be used. Most important amon$" these purposes are long-term
133

In 1939, Professor Laufenburger, a French economist, estimated that about
'600,000 officials were employed in Germany in the enforcement of the foreign exchange regulations.
134 Richtlinien fuer die Devisenbewirtschaftung, enacted Dec. 22, 1938, RGBl.
1938.I.1851-1890.
135 Runderlasse (abbreviated RE) and Rundverfuegungen.
136 In the Reichssteuerblatt, an official periodical publication.
137
RE 77/39 D. St. of July 15, 1939, 1939 DEV. ARCH. 821.
138 The secret orders, according to reliable information, prescribed, for example,
that the nationals of certain countries were to be treated with courtesy, and those of
certain other countries with particular stringency.
189 Another large field, worthy of a special treatise, is that of dealing in securities.
On some of the problems involved, see the writer's article in N. Y. TIMES, July 27,
1941, § 3, p. 2:2.
140 On the different kinds of sperrmarks before 1938, see RE 26/39 D. St. of
March 6, 1939, at I, A.

1 9431

FOREIGN EXCHANGE RESTRICTIONS

8II

investments in Germany.141 Loans to German industrial and commercial enterprises may be approved if the making of the loan is in the
public interest. In some cases it is required, in addition, that the loan
"be used for financing new production projects, subject to certain risks,
especially projects which are connected with the Four Year Plan." 142
Approval can be given only if the borrower obligates himself in reichsmarks and not in a foreign currency; the investment must be for at least
five years; interest may not exceed a prescribed rate, ranging from
three to four per cent; any mortgage or other security that is given may
not be "inappropriately excessive"; applicability of German law and
exclusive jurisdiction of German courts must be stipulated for. Even
if all these conditions are met, the grant of permission is still discretionary.148 The foreign exchange offices are instructed to request recommendations from the Reichsbank or the local chamber of commerce.
Analogous provisions govern the acquisition of interests in German
enterprises and dealings in real estate. The possibility of investing
Sperrmark in securities is extremely limited.
None of these transactions effects a definitive unblocking of the
frozen funds. On the repayment of an approved loan made out of a
blocked account, the money becomes blocked again.
The two principal categories of Sperrmark are "preferred Spe"mark'' (Vorzugs-Sperrmark) and "commercial Sperrmark'' (HandelsSperrmark).144 The main feature of the former lies in additional permitted uses which, though having lit_tle attraction for foreigners, may
afford an opportunity of eventually liquidating an account. They could,
141

Richtlinien, IV, 49, RGBI. 1938.I.1186, and RE 27/39 D. St. of March
6, 1939·
142
RE 27/39 D. St. of March 6, 1939, at III, 1, a. Applications for permission
to make long-term investments from blocked accounts must always state the "reasons
for which the proposed investment appears warranted from the viewpoint of national
economy and necessary from the viewpoint of private economy." The proper use of
the amounts so released is to be supervised. Id. at VII, 1, 5.
143 For the granting of permits, especially in the case of so-called commercial
sperrmarks (see infra, note 144), it was frequently required that up to 50% of the
amount to be used in Germany should not be taken from the frozen funds but brought
into Germany from abroad in foreign exchange. RE 27/39 D. St. of March 6, 1939,
at I and III, 1, c.
144 Preferred sperrmarks are those that have belonged to their present owner since
coming into existence through the repayment of loans, sales of property1 etc. Commercial sperrmarks are those that have been sold by the original owner and have thus,
as the name intends to indicate, become an object of commerce. Of some importance also are the "old debts in foreign currency" (Alte Waehrungsguthaben), "emigrants' sperrmarks" (Au;wandererguthaben), and, serving as a technical expedient,
"special accounts" (Sonderguthaben). RE 26/39 D. St. of March 6, 1939, at I, A.

MICHIGAN LAW· REVIEW

[Vol. 41

for example, be used for payments connected with the administration
of a foreigner's property in Germany or with his travelling in that
country.145 For some time it was extensively publicized that payment
for exports from Germany could be made not only in foreign exchange,
as was ordinarily required, but also, up to twenty-five per cent of the
amount of the invoice, in preferred Sperrmark. 146 The foreign exchange offices were instructed, however, to permit such payments in
blocked marks only on condition that the buyer paid the domestic
prices.147 These were higher than the export prices because of the policy
of dumping abroad which Germany had long practised. Thus the possibility of using preferred Sperrmark in payment for exports wholly
disappeared for all practical purposes.148
In cases of so-called hardship,149 the foreign exchange offices were
authorized to waive various restrictions. An instance of "intolerable
hardship," justifying even remittances from Germany to foreign countries, was recognized to exist "where special cultural or social viewpoints
niake concessions appear necessary." 150 As for the use of Sperrmark for
payments within Germany, license for this was, for example, to be
granted more liberally if the foreign owner of an account was prevented by the legislation of his own country from remitting money to
Germany.151 The cases which, on one ground or another, were treated
as exceptional are, of course, limited.
Foreign holders who were unwilling or unable to reinvest their
Sperrmark in Germany had little choice but to sell them at a substantial
discount. Permission for such sales was usually granted and for some
145

Id. at B.
Cf. NussBAUM, MoNEY IN THE LAW 478 (1939) (with further references).
147 It was, of course, given as a reason that the interests of other foreign customers,
paying for goods ordered in Germany "in the regular way," i.e., by foreign exchange,
should not be prejudiced. RE 28/39 D. St. of March 6, 1939, at I.
148 "The foreign purchaser must realize that when paying in sperrmarks he will
have to pay higher domestic prices. An adjustment to foreign competitive prices cannot be made in this case.'' Id.
149 Richtlinien, IV, 57 (Haertefaelle), RGBI. 1938.I.1888.
150 Id. Foreign disregard of German exchange control has also frequently caused the
German exchange authorities to allow full payment to foreign creditors. Thus, The
North German Lloyd, MooDrs INDUSTRIALS 1937, p. 2766, The Hamburg-Amerikanische Paketfahrt, id. 1935, p. 2652, The Siemens-Schuckertwerke, id. 1938, p.
1933; Deutsch-Atlantische Telegraphen Gesellschaft, N. Y. TIMES, April 23, 1938,
p. 21 :4 ( cf. supra, note 5), were allowed to transfer to America funds for the service
of their American loans. See NussBAUM, MoNEY IN THE LAW 492 (1939); the
present writer's article in N. Y. TIMES, July 27, 1941, § 3, p. 2.
151 Countries which had retaliated against German restrictions by counter-measures
were in general treated better than those which simply put up with the German interferences.
146
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years there was a considerable market for the various kinds of Sperrmark. u2
In addition to general regulations, the administrative authorities
had the power to impose special restrictions on the use, and thus on the
marketability and price of Sperrmark belonging to particular classes
of holders. In 1938, for example, it was ordered that balances due
to persons emigrating from Germany could not, as a rule, be assigned
to foreigners.m By the terms of another order, funds belonging to
Jews could not be used for real estate transactions nor for acquiring an
interest in a German enterprise.1 5 ;1 Again, a statute relating to former
Czechoslovakia leaves it to the Minister of Finance to determine which
Czechs are to be treated as "currency foreigners" and are hence to be
subjected to the blocking of their property.m These are only a few
examples of various legal devices which were employed for arbitrarily
rendering valueless the property of those who were regarded as proper
objects of discriminatory treatment.
Eventually, the Reich itself remained almost the only purchaser of
Sperrmark. Their acquisition was left to the discretion of a governmental agency, the Deutsche Golddiskontbank, which, according to the
Richtlinien, has power to determine "whether and on what terms" to
buy them.m Not infrequently the Golddiskontbank paid a mere three
or four per cent of their face value, with the result that, of two persons
who had made deposits of like amounts in German banknotes, one was
at liberty to withdraw and use his money at any time, whereas the
other could obtain only a trifling fraction of the sum in liquidation of
the whole. The state was buying its own money for a song.
The German foreign exchange regulations formed, as Professor
Baudin has aptly put it,157 a spider web in which foreigners concerned
were ensnared for the greater advantage of the Reich.
Despite all these far-reaching measures, the scarcity of foreign
exchange remained unrelieved. Shortly before the outbreak of the war,
152

Richtlinien, II, 35, IV, 56, RGBI. 1938.I.1864, 1888. Transfers, and
especially assignments, of debts expressed in terms of foreign currency were licensed,
significantly, only "if the credit balance at the same time was converted into reichsmarks at the official [i.e., artificial] rate of exchange." An incidentally resulting
"devaluation profit'' was taxed away. See supra, note 109.
158

154

1938 DEV. ARCH. 597.
1939 DEV. ARCH. 354.

155 Regulations for the Protectorate of Bohemia and Moravia, 1939 SAMMLUNG
DER GESETZE UND VERORDNUNGEN, No. 155, §§ 3 (1) and 19 (3).
156
Richtlinien. IV, 55, RGBI. 1938.I.1888, and RE 26/39 D. St. of March 6,
1939, at II, 5.
157 BAUDIN, LA MoNNAIR 210 (1938).
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the leading German banks informed their customers 158 that unlicensed
transfers to other countries, which until then had been_ tolerated up to
ten marks per month, were wholly prohibited, this increased strictness
being explained as due to · the strained exchange situation of the
Reich.159
It would be erroneous, however, to conclude that the German efforts had been futile. The outstanding purpose of the German system
of foreign exchange control' was, not to improve the German balance
of exchange, but to enlist all available resources·for the furtherance of
autarchy and the development of the German Versorgungsraum ( area
of sources of supply) .160 Germany was to be enabled, it was authoritatively stated, to stand up through times of crisis "of whatever kind they
may be." 161 It was clearly recognized that the ultimate objective would
be achieved "not by mere economic planning but by political leadership." 162 Should the new order be established, any previously incurred
indebtedness would be of little importance. The German Minister of
Economics has never ceased to predict that the German mark will then
in any event dominate the world's currencies.168
The German foreign exchange legislation was born of the difficulties of a defeated nation. It was shaped by a wily German policy,
abetted by the unwillingness or inability of the victors to thwart the
German efforts. It has worked as an important instrument in the systematic preparation of the agression which plunged the world into disaster.164
(The concluding installment of this article will be published in the June
issue. This will deal with the application of the test of public policy to oarious foreign exchange restrictions, with the impedi-zn,ents inooloed, and wit/z.
American and other approaches to the problem.)

158 For the Dresdner Bank, see 1939 DEv. ARCH. 849.
159 Lange, vice-president of the Reichsbank, declared on

May 31, 1942, that the
German currency is now based primarily on the "unflinching confidence of the German people in the Fuehrer and on the inexhaustible labor force of the German people."
N. Y. TIMES, June 1, 1942, p. 21 :7.
160 Gravell ( director of the Statistisches Reichsamt), "Aussenhandel und Vierjahresplan," 1939 DEv. ARCH. l at 8.
161 Id. at 2.
162 Neumann, "Devisenwirtschaft im Angelpunkt der Wirtschaftspolitik," 1939
DER VIERJAHRESPLAN, No. 1/2, p. II et seq.
163 PArus-So_IR (Marseille edition), July 30, 1940, p. 1:2.
164 Compare H. Schumacher, Professor of Economics in Berlin, who, completely
ignoring essential facts, seemingly expected "sympathetic admiration" 'from Americans
for the German measures. Schumacher, "Germany's Present Currency System," THE
LESSONS OF MONETARY EXPERIENCE, ed. Gayer, 203 at 225 (1937) (Essays in Honor
of Irving Fisher).

